FUBLTIC LAW BOARD NOD. 2439

Award No. LL9
Case No. 119

FARTIES Brothernood of Maintenance of Wavy Emploves
I -~ and - - .
DISFUTE Southern Facific Transportation Company

{Western Linssd

STATEMENT "1, That the Carrier s decision of Mav 173, 1984 tc

OF CLAIM: diemiss B&F Carocenter., Mr. L.S. Melendrez. was
in viglation of the current Aareement. upduly
hareh and 1n abuse of discretion.

2. The Carrier will now be reguired to reinstabe

Claimant Melendrez to his formner oosition with
seniur-ity and all cther rights rastored unim— -
parred and compenszation for all wage loss sud-
fespexed o ; .-

FINDINGE - o U __ ]

pon the whole record. after hearing. the Board finds  that b by
partigs herein are Carrier and Emplovees within the meaning of
Ehe Radlway LLabor Act. as amended. and that this =Zosrd is  dulv

constituted wunder Fubsllic Law 89-454 and has jurisdiction of bhe

garties and the subicct mabler,

Clarmant Melendres had been seploved by Carrier on Harch 1L8. 1963
and hatd a sootless record up to the time of the incident herein.
The record reveals thal on Mearch 4.0 19845, Tiliaimant zsoparently
sugialowd an iniury while working on a rebaining wall at Milepost
08, MHe was cutiting a holt and it snasoed on him causing some
Lyps of whinlash effeckE. Another emplovee witnessed this incaident

Al cmme bo s aid. The foreman ausstionsd Claimant with respoct
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Lo the incident and Claimant resoonded that he did not believe
that ke had iniwred himself in the course of the incaident.
Heyvaver . aporakimately thres weeks later e advised his foreman
that he had sustained an injury on March 4 and 7iled an accidemt
repart _al  thalt | time. Claimant’'s testimonvy at the hearinag
vivdicatbed bthatbt he had opain which becameg worse as time went hy and
v March L3 made an aopointment with his doctor and was foaund by
w~favy Lo have & pinched disc or pinched nerve at the base of has
ek . Claimant wWas dismissed. from saryice followina

rvestivation. having bsen found guilty of dishonesty  and
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late filing of an iniury report ({same 21 davs faollowing the

sl lened o bhe job incident).

Carrier  tabkes bthe pogition that Claimant’ s injury mav or mav not
navwe aocurved W vwiew of his testimony and that of his  fareman.
Howeaver . it is ghbvious that he failed to report the injury until
aomng 21 davs  Ffollowinu  the alleaed accident. This faillwure.
acaordann o Carvier. orevenbed it from getting immediate medical
sftention for a Claimant which would _have been for bis ocwn well
betina as well as to limit the liability of the Carrier. Carrier’'s
ruulaes are clear on this score and Carrier believes that -its

Jdecrsion to bterminate Claimant was justified.

Fetiticner notes thail first there was = languane oroablem with

rospect to Clailmant who does not speak muizh  Enalish. This was
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apparent  in  the course aft bthe hearing as well as throwahout the
@ntira handlinog of this matter. It is also clear. according Lo
Faetiltiaonar., Lhat there was indesd an incident on March 4 since
Clximant broucht it to the attention of his foreman at that Cime
and another emploves attecsted to its occurvrence. The fachk that he
did not file his accident report until some 21 daves later was
hecause wntil time passed the btrauma did nol become severes snouan
to cause him to seek medical attention. Thus he did not know that
Fhere indeed was anvibinag which could be cateaorized-as an iniury
until some btime afher the event book place. FPetitioner believes
that 1t was tolally improogr o dismiss Claimant  for dishonesty
whimirs such was not establaished. nor was it approoriate in terms of

Pre lona cnblemished record of service.

As ke RBoard analvses the record of this dispute. there is atl
lwani bhe strong oresumotion thalt Claimant suffered an on the iecbh
related tniuwry on Maroh 4. While this 18 indeed & oresumbition
wl bnout  hard evidence {in view _of Claimant' s disclaimer of
e lEus 1n3ury on the dated., i1t is not established withount doobt.
However. there ru insuffircient evidence to warrant the concluasion
Sf Dlaimant ¢ dishonesty with respect to the incadent. Thers iz

the tenable thesis thalt bthe accident could have occurred and the
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svmpltoms did not result in any abttemet by Claimant to do anvihing
aboul it until some time later. It is algo evident. however. that
Clarmanht was indeed derelict and in violation of Carvier’'s rules
bv Tailing to file the accident report until some 21 davs
follawing the incident. Carrvier is caorrecht in itg insistence that
zuch a transaression should ot go unpunished. It is important
~ned seriouas from every poinlt of view to Carrier thaet acocidents be
renor e oromptly. However, in this  instance An view of
Claimant’'s lona wunblemished record.. the fact thalh there was
indesd oresumably soma  incident occwrring on March 4, i is
believed that Lhe penalty af diseissal was far too harsih for - the
narticular  transgression. Therefore. Claimant shall be returnesdg
by service with all riaghts wnimpaired but without conpensation
T time lost which <hall be considered the penaliv for his
transaresslion. His return to work,. of course. shall be subhiect to
A return o work phvsical examination in  view of the tvpe. of

aury he sustained. T
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Claim sustained in part: the Claimant shall be
returned to service with all riaghts unimpaired - =T
but without compensation for time lost: his -
return to service shall be conditioned upon pases-— =
ing a return to work physical examination.
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Carrier will comply with the Award herein within
Lhirty (20 davs of the date heregf.
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1.V, izéﬁgrm;ﬁ, Meutral-Chaiirman

H. LY Moles. C.
Carrier Member Emplovee rember

f2an Francisco. GCalifornia



