PURLIE LAW BOARD NO. 24736

Award No. 126
Cage Mo. 128

FARTIEDS Erotherhoad of Maintepance of Way Emploves

1o o amd e
DISKYIE: Southern Facific Tramscortation Company )
SIATEMEMT _"l. The Carvier violated the provisions
OF CLAIl: of the current Agreement when it

diemissed Track Caborer Joseoh R.
Bouvia from its service on the basis
ot unpraoven charges, said action
beirg 1n abuse of discretion.

2. Carrier shall now exonerate Mr. Bouvia
af all charges and reinstate him to
Fae former position with the Carrier
wilth seniority and all other rights
restored uwnimpalred and compensabe huim
for all wage loss suffered.

Lipon Lhe whole record, aftesr hesring, the Board Ffinds that the
partips herein are Carcvier and Emplovess within the meaning v
the Railway Labor fGct, as amended, and that this Board is dul s
conslituted under Fublic Law 89-456 and has jJurisdiction of the

perties and the subject mabter.

The record -andicates  that Claimanth hmra}nrhad_been emglcvem b
Carrier since March of 1979. On_ February 26, 1985, st

approximalely 7315 pm, Claimant was griving & Company velacle on
A Caumsvay near Midlake. Utal and aprparently hit a reock causing

thie wvehicle to go orf the road and hit an empty boxcar. Upon hais
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supervizor arriving at the mscene, subseguently. it eappeared i

the suparvaisor, in xddition to the accadent to the venicle. that

Claimant had been drainbking. He was subsegquently charged with -
violatino two Company rules. Rules G and M-801 dealimo with
wafeby. Following & hearing which was held on March S5, 17585,
Claimant was found auilty of the charges and dismissed from
Carrier’' s service. In the course of the hearing. Claimant
arlmitlited thalt  he had bwe orF three besrs prior to coming on gty
on the date in gquestion. Subsequent to the investigatiocn on Hearch
12, 198%, Clastwmant secuwred obther emplovment. On May 1, i bne _
cowres of tlhas other esplovment, he fell off a rocf ipcurring —
SETIoUS_iniury. As & result of this injury he was comstose fo-
two  wWaeke and  remained 1n the hospital for approximately four
monthis. He had broken hiis neck. s i . and had cavelre Fie et
injuraies. The record &leso aindicates that 11 parties bto tnis
matter aareed that the particular road onn whicn - the accioent -
ocurred i1z a4 dangerous one. It alsoc should e noted that Clsimant
was  lnstructed to  tabke a physival examination on behali of the
Comnpany on February 19, 1987, aflter be was released to co back Lo
duty by his owry physician. e & result of the Company s =
wramination 1t was  tound bthat he was physically, at that Lime.

untit for service as a laborer on the Carrier.

Carriar tabkes the position that Claimant was gclearly under thie

1t luence of aleohol when e came o dubty. having admittods o ~
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consuned at least two or three bottles of beer orior to that Lime
on  February 26. The Fetitioner notes that Claimant insists thatl
he was sober at the tame of his accident, even though he admilted
toe having consumed some alcohol previcusly. Claimant argues  that
the condition of the road was the main cause of the accident., and
there was no svidence to refulte thise claim, actcording to the
FPFetilioner. The Fetitioner also notes that this yvoung man  had - a
good  work record pricr to this incident and shouwld not have been

dismissed by Carrier. ’ -

Ty rwamination of the record of this matter reveals without -
auezbion that Claimant was 1in vioclation of Rule § at the time of
the asccident i this particular situastion. That type of offence
generaliy 18 recogrniced as a dismissal infraction, and for ocood -
PSSO . Im  additicrm. it is also obvions that there was no —
erxplanaticon for the accident by Claimant which was satisfactorsy -
on  the record. Based on the entire record of this situstiorn., it

1= the HBoard s wview that dismissal wazs too harsh a penalty  wnder

the circumstances, particularly in view of Claimants praor -
record. The Boerd believes that he should be reinstated to dutsy
with &1l rights unimpaired, but as penalty FTor his clear -
vionlation., no compensation for time lost. His treturn to  dut.,
However, sl 1 be entirely conditioned on when and whether he
passes a retuwrn—to-work physical examination to the satistacticn Z

of Cartior.
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1. EClaim is sustained in part.

2. Claimant shall be returned to service

with all riaohits unimpazred, but wath— -
ouwt compensation for time lost, Time )
cut—af-service shall be considered to have
ke & disciplinary lay—oaff. However,

fir=s retuwrn tix active service shsall be
conditioned wpon his successTully pas-
ging Carvrier’'s r@quxred phveicsal exam-— : i <
ination.

ORDER

Carrier will comply with the Award heredin
within 30 davs froo the date herecof.

LU,

M Llubﬁrmﬁh Meutral—Charrosan

O] Lo £

C. F. Fhose, Emploves Fember tuart, LCarrier Member

San Fransico,., California - —
December ¢& . L1988 ‘



