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Case No., 133

FARTIESR Brotherhood of Maintenance of Way Emploves
jie) _ _ _ coand B

SIgFUTrE: T Boputhern Pacific Transportation Company

STETEMENT "l1. That the Carrier vioclated the cur-

QF CLAYK: i rent Agreement when 1t dismissed

Foreman A&. Jimenez without & fair
and rmpartial investigation. SHaid
action being excessive, unduly bharsh
and in abuse of discretion.

2. That the Carrier shall reinstate
Claimant to his faormer position with
senlority and &ll other rights re-—
stored unimpaitred with pay for all.
wage loss suftered and his record
cleared of all charges.

FIMDIMGS

Upor the whole record, aflter hearing, the Board finds that the
parties herein are Carrier and Emplovees within Lthe meaning of
the Railway Labor fAct, as amended. and that this Board is ouly
constltuted wunder Fublic law 87—-450356 and has jurisaoiction of Lhe

Fartivs and the sublect mabter.

Clailmant herein, Foreman &. Jimenez, had been emploved by Carvrier

in i?7L. HMe had an unblemished record up to the time of the

‘ il
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incident herein. He had been  oromoted to Foreman im LwEL.

Lk

Claimant _ had been charged with sellina waste oil and diesel fuel
to an outside (non—-enplovee) individual over a pericd of many
manths  in 19846. Theses charaes resulted from an investigation be
Carrier’'s special agents who were concerned about the theft of
waste @1l from the West Colton wvard. Following a hearing,
Claimant was found to be responsible for accepting payment for
personal gain in exchange for Company property, namely, the waste
il and diesel fuel. and also for making fal=ze and misleading

statements. He was thereafter dismissed fTrom service.

The record of the heardng in this matter is the crux of bhis
dispute. It appesred that the only witnesses on behalf of Carrier
wzrre bwo special agents, Leiuwtenants Fryve and Travine., of the
Carrier’'s police department. These officers presented as their
testimony an  interview which they had had with an outside
individual who allegedly had paid Claimant for the waste oil.
This outside dindividual, as the interview indicates, WEE
confused, was not sure of Claimani’ s name, was ot sure of the
dates of the incldents and indeed was not sure whether bhe paid in
cash or checks. but claimed to have used hoth over a perfod of
trmae. Mo cancelled checks were presented as part of the ovidence.

Mo  even andicated that he couldrn b remember. but belleved, ths



2434133

the checks weare made out to Southern  Facific Transportation
Company. Claimant denied anv wrong doing whatever and denied that
ne fad =so0ld Company waste oil to anv outside wvendor or

individual.

It is clear that Carrier’s case is bottomed on a credibiliity
findinag by the hearing officer. In this instance, that
credibility finding credits an interview conducted by twe Carrier
police officers against the testimony and veracity of fhe
Claimant. It must be observed as a fundamental matter of  both
ggurty and due process  thalt the Claimant must  be gliven an
opportunity to confront bis accuser and cross—examine him.,  1if
reguired. In this instance there was nothing butbt hearsay on the
part of the two police officers who could not  indeed =)
cruss-examined with respect to the facte. There was no attemopt
whatever to accord Claimant proper due process in the couwrse of
thige investigation. He could rnot respond to a written statement.
for that statement could not be cross—examinsgd. It i= apparent
from &an analvsis of the entire record thet Carrier has not
wstablislwd by substantisl evidence guilt on the part ot

Claimant. His Claim must be sustained.
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Claim sustained: Claimant shall be re-

insgtated to has former position waith

1l riaghte unimpaired antd made whole -
for all losses sustalined (less outside :
REAFTILNAS ) .

Carrzer will comply with the Award herein
within 30 days from the date hereof.
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I. M. Lieberman, Neutral-Chairman

T T2 LD

F. Foase, Emplaypa Hember _R. J.; taart, Carrier Member
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