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Brotherbood of Maintenance of Way Emploves

i_.

19 and
pISFUTE = © SBouthern Pacific Transporiation Company
TATEMENMY ~  "1. That the Carrier viglated the cur—.
BIF Eleiifiz rent Agreement when it dismissed Trom

1te service Track Laborer S. L.
Bennett. BSaid action being exces-— -
mive, unduly harsh and in abuse of
discretion. '

2. That the Carrier reinstate Claimant
to " his former Earrier position with
senioritv and all other rights re—
stored unimpaired with pavy for all
losse of earninos suffered and bhis
record cleared of all charges.”

Upon the whole record. aftter hearina. the Board Jinds  that the
parties herein are Carrier and Emplovees within the meaning aof
the Railwayvy bLabor Act. as amended, and that this RBoard is  duly
conetituted under Fublic law 89-494 and has iurisdiction of the

partios and the subject matier.

Clarmant had  been emploved as a Laborer on April 27, 1781, By =2
letter dated Sepltember 203, 1?8848, Claimant was charQed with

vialatiaon of Fule G, faitlure to protect his job. desbtrovinrna
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personal property belonging to a Company employvee and for allesged
theft of a radar detector from a vehicle belonging to a fellow
enployee on  September 21, 19284. Claimant was nobtified of the —
hearing scheduled for Ociober 1é&., 1986, but did not atiend t e
hearing. Following the hearing, Claimant was found guiliy of the =
charges and by letbter dated November 11, 19B6: was dismissed from

Carrisr’'s service. T S T e T

The: evidence &t the hearing indicates that Claimant did not
repart for waerk on the morning of September 23, 1384, nor did
anyone call to indicate that he would be off that dav. Following
the roll call, Carvrier officers found Benhnett asleep inside a
camper on Carrier property. The Assiszitant Roadmaster s testimony
was that by appearance and odor he believed that Hr. Bennett was '—
under the influence of aslcohol. Furthermore, when he woke PMr.
Eennett that motrning and azsked why he was not at work, Bennett =
reply was, "I need five more days to scber up". @Gccording to the
Ffeslistant Foadmaster, furthermore, Rennett responded to gquestions -
with respect te the break-in to a vehicle and stealing the radar
detector that be would pay for the damages done and make
restitution for the =tolen radar detector. In addition to ithe
evidence at the hearing, by letter dated Jasnuary 11, 1988,
Claimant tacitly admitted to the infractions with respect. to —
stealing  the radar detector and breasking into another employee ' s

Jetiicle.



2434-1349

o
-— T

The Fetitioner insists that Carrier failed to conduct a farr

hearaino in that Claimant was not present. Furthermore., the
individual who allegedly saw Claimant steal the radar detector
was also not preszent at the hearing. In addition, the Petitioner
argues that _there was no direct evidence of Claimant using
alcohol or drugs on the morning in guestion. There was no  wrine
test which world have removed any vestige of doubt with respect

to this aspect of the charge, according to Petitioner,

The Claimant received a proper notification by certified mail of
the investigation. The Tact that the leltter was not delivered

does not 1n  any sense require or cobligate Carrier to make any

obher abtbtemnh to contact Claimant. There was no  sllegation thatb

the letter waz not sent to his address which was recorded in his
personnel file by Carrier. The evidence of this hearing is clear
and wuneguivocal that Claimant was under the influence of alcohol
aind absent from his Jjobh onn the morning in guestion. Furthermores,
there is an admission in fact wilbth respett to the stealing of the
radar detector by Claimant., as well as evidence TfTrom the
individual from whoss car the equipment was taken. There 1s 1o
doubt but that Carrier had a right to conclude from the evidence
adduced at the bhearing that Claimant was guilty of the charges.

Thus., the decision to dismiss him was appropriate.
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Claim denied.
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