SUBLIC LAW BOARD NO. 2452

fAward pMo. 145
Case bMo. 1de

FaRTIES ) Brotherhood of Maintenance of Way Emploves

g — - o -and R
QISFUTE: mouthern Faclific Transportation Company
STATEMENT "i. That the Carrier violated the cur—
OF CLAIM: rent fAaoreement when it dismissed

thr. J. L. Stanger. EBaid action being
egxcessive, unduly harsh and in abuse
of discretion.

2. That the Carrigr Treinstate Claimant

to his former Carrier position with
seniority and all other riohbhts restored
unimpaired with pay for all loss of
garnings suffered and his record cleared
ot all charges.”

FIMDIMGES

Uporn the whole record. after hearing. the Board finds  thal the
parties herein are Carrier and Emplovees within the meaninag of
the Railway Labor Act, as amended, and that this Board 15 dulvy
constituted wunder FPublic l.aw 89-45%6 and has jurisdiction of thw

partaes antgd the subiect matber.

The record indicates that on the morning of HMay 13, 1987.
Tlaimant was allegedly invalved in am argument with another

emploves. ¥ a result of this argument Dlsispant filed an accident



._'2__,

report indicabtina that he had sustsained an iniury. lwo daves
later. bv letter dated Mav LS., 1987, Claimant was notified that
he was removed from service and was charged Qithrbainq involved
in an altercation in violation of Carrier Rules &07 and  608.
Fallowing a hearina, by letter dated May 27. Carrier notified

Claimarnt that he had been ftound guillty of the alleagations and was

digmiszed from service.

This entire matbtter was somewhat bizerre, since the Hearing
Dfficer's conduct was very gquestionable in his interrogation of
witnesses. In addition. the strangeness of  the entire
cirgumstances was exemplified bv the lack of wlthessés te the
alleged incident. The only real witnesses who produced testimonyv
which related to the matter were Claimant and the other enployvee
wmith whom he allpaedivy had had an altercataicon. The fellow
employvee indicated that nothing had occocurvred euxcepl an accidental
bump of shoulders. Claimant’'s testimony indicated something mare
than that, but e was in & totally passive role based on his
testimany .. There was no other testimory qaihg to the heart of the

matter.

Carrigr insists that there was substantial evidence of record to
supporit tbhs conclusions. Additionaltly. Carrier notes that it
offered Claimant leniency on two otcasions but e did not respond
and refused to accept such leniencv. Carrier coocluded tnat

Claimant was uninterested in continuing his employvment with the
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Company and  that the Claim shouwld be denied. The Petitioner an
the other hand attacks the validity of the procedures in  the

course of the investigation, ag well as noting the fact of lagk

of proof. : : : ”_

AN examinaticon of the tramscript of the hearings indicates that
Carrier has prodoced wvirtually no progf in support of 1ts
conclusBions. The Supreme Court, as well as numerous Boards ain
thls industiy, has addressed the guestion of substantial
evidence. The Supreme Court has said that substantial evidence ais -
more than a mere scintilla. In fact, the Cowt indicsted that
relevant evidence might be such as & resasonable mind would accept
az adequate in support of a conclusion. As this Board views 1t,
Lhere was absolutely no evidencse in support of Carrier’s T
conclusions. Therefore, the guestion of the substantiality of the
evidence is moot. Carrier has simply not borne its  burden of —
proof  an support  of its conclusion that Claimant warranted

discipline. fBazed on this conclusion, the Eoard believes that =
Claimant shall be reinstated to his former position with all

Fiahts unimpaired and with compensation for time lost, less anvy

outside earnings. His record should be cleared of any reference -

to this daisciplainasry action. o
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Claim sustained in actordance with the
Tindinas above.

Carvier will comply with the Awaurd
herein within thirty days from the
date hereof.

I. M. l-ieberman. MNeutral-Chairman
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