SPURLIC LAW BORRD NO. 2439

Award MNo. 147
Case Mo. 147

FaRTIES Grotherhoad of Haiﬁtenange gf Way Emploves

I ) o o N - .and . .. -
DISFUTE: ™ . - Southern Facific Transportation Company
SINTEMENT "L. That the Carrier violated the cur-—
OF Cinlti: e e rent Agreement when it dismisged

Mr. F. V. Garcia. Said action being
gincessive, undulvy harsh and in abuse
ot discretion.

2. That the Carrier shall reinstate
Claimant to his former oposition with
seniority and all other rights restored
unimpalred with gpay fTor all loss of
earnings suffered and his record
cleared.”

FINDINGS . o S e = Sl

Uopon the whole record. after hearing, the HBepard finds that the
parti=s herein are Carrier and Emplmyééé wiihiﬁuthe meanting of
the Hailwav bLabor fAct, as amended. and thag”this Bﬁard is  duly
constituted under Fublic Law 89-45%6 and has jurisdiction of the

parties antd the subject matter.

Claimant herein had been emploved by Carrigr in 1974. O Guaust
4, 1984, Claimant was aranted a leave of absence for family =snd

personal reasons  in  order to go  to Mexico. While im Maxico.
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Claimant becamg ill and was treated by a phvsician whe prescribed
bed rest. At that time. Claimant put in a call to his father who
1s also a Carrier emploves. explained the problem. and asked that
Claimant’s father notafy Carrier that Claimant would be late
returning to work from his leave of absence and the reason for
that tardiness. The record alsc reveals that Claimant s father
contacted the Roadmaster with the information concerning

Claimant’'s predicament. Uporr  return from his illness. Claimant

immediately returned to  work and presented evidence of +that.

illness to Carrier. Bv a letter dated October 1. Claimant was
informed that a formal hearing was scheduled to take place in
order to establish his responsibilitv. if any, for his alleged
unauthorired absences from Auaust 16 through August 22, 1984,
Followina the hearing. which was uwltimately held on October 17 .
Carrier, by letter dated January 14, 1987, dismissed Claimant

froum service because of his violation of Rule &04 ,

tarrier takes the position that there was substantial evidence of
record  to  establish  the fact that Claimant was absent without
proper authority from Auagust 146 to August 22, 19846 in wviolation
@7 Larvier’'s rules. In addition. Carrier nbtes that Claimant bad
a particularly poor past record of tardiness and absentesism

Zince being emploved by Carrier.

The Oroenization notes that Carrier violated Fule 44 of the

Agreement by its failure to respond to the initial Claim Tiled by
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Fetitioner. Thus. on those grounds alone, the Petitioner argues
that +the Claim shouwld e allowed as presented. In addition,
Potitioner inmsists that the evidence in the transcript of  the
investication reveals that Claimant did Eveffhinq he awssihlv

could under the circumstances. He was on an authorized leave of

absence. fell ill, and upon his return furnished evidence to - -

document his illress. Further, his father called Carrier {which
was acknowledaed by Carriar) to report the fact of his son =
illness. Inm addition., the Oraanization a&argues, that Carrier
rendered its decision some 892 days follwwing_fhé heatrinag which

hardly contforms to Bule 4% of the Ggresment whithiindlcateg That

# decizion shall be rendered prompitly.

The Board has examined the record of the investication with
considerable care. While it apparent that the Roadmaster did not
authorizce Claimant's absence during the perigd in question, afier
receiving & phone call from Claimant’'s father. this in itself is
nelt persuasive. Thare 1z no pessible way that Claimant could have
retuwrned to work upon completion of hiz  auwthorized leave of
absence, due to his illness. The illness was documented and there
12 no basis whatever, as the HBoard views it. for Carrigr’'s

conclusion that armv rule was violated by Claimant = conduct. The

facts aré not in dispute. Dismissal é&mplv was uncalled for.

since there was no wvielation ©f any Carrier rules by the

particular incident involved in this matier. Thus. the koard



bezlieves thal the Claim ehould be sustained ey to

@EPMANgE  1n terms  of back payv which Claimant earned during tne _

pericd he was oult ofF service.

HaED

L DER

Claim sustained. Claimant shall ke
returned to service with &ll trights
unimpaired and compensated Tor all
wage loss sufrered, less ocutside
earnings during the periocd he was
ocut of service.

Carrier will comply with fward here
within thirty davs form the date he

X

ia H. Lieperman. Moutral-Chairman
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