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( éUBiIC LAW BOARD NO, 251
..&HE NEWBURGH AN> SOUTH SHORE ﬁAILWAE COMPANY .
and
UNITED TRANSPORTATION UNION (former BLF &E)
The wembers of this Board rcpresenting the Carrier and the Employees
having been unable to agree upon the cstablishment and jurisdiction of the
‘.Board, Paul D. Hanlon was then duly appointed a'ﬁeutral uenber of the Board
' by the National Mediation Board for the purpose ;é determining saild pro;
?edurallmatters under the provisions of Public Law 89-456;
STATEMENT OF THIZ ISSUZS !
. The issues as raised by the Carrier in its submission are as follows:
_( ' "1:' Does ;lPublic Lew Shecial 3oard of Adjustuent,

created under Pablic Law 39-456, have juris-.
:diction of disputes involving time limits es-
tablishoed by the August 11, 1948 Rules Agree-
nent and, if so;

' B2, Did the QOrganization comply with the provisions
of Scction 2 First and Second uader Generxal
Duties of the Roilway Laboy Ack, as ameaded,
in the noandling of all claims listed in their
lettex deted August 8, 1968, roquesting the
cstablishment of a2 °ub11c Luw Spucial Board of
Adjustment and, if .so;

"3, Did the Orgenization's wequest dated August 8,
1968 for 2 Public Law Board couply with the -
requirements of Rule 26 (c) of the currcn:
Schedule Agrecoment,

t . . 1w wmmas i v  amn




S PLB 25

STATEMENT OF FACTS

On August 8, 1968 the Orgeanization directed a letter to the Carrier,

tha body of which roads as follows:
"Pursuant to Section 3, Sccoand of the Railway Labor

Act 2s cmended by Public Lew Board 89-456, written request
is herceby mcde by the 3rotherhood of Locomotive Firemen

and Enginemen £or the establishment of a2 Special Adjustment
Board, PL Board on thc Newhurgh and.South Shore Railway
Company. ot

"The BLF&E proposcs the oncloscd agrecement to be
enteraed into for the establishment of the PL Board.

‘The disputes to be resolved by the PL Boaréd arc

listed on Attac huent 4 to the agreement and er

cases otherwise referable to the First Division, NRAB
(a3nd/or) (czses that have been pending before the First -
Division, NRAB for more than twelve months).

"pursuant to Paragr (D) of the agreoment the BLFE&E

) has designated E. F. Brehany to be the cmployee member

. . of the board. The carrier is regudstsd to decignate
_its member of the boaxrd, and to advise of the time
and place for the board to wm2et to join in an agreament
establishing the board, all within thirty days as re-
quircd by the fict and the vulesof the Hational Mediatiom
Board." ‘

P

omata

As indieated in the body of the letter quoted above, there was attached

. thereto & proposed form of agreement and also an Attachment A listing
.twenty claims which were identified by claim number and 2 brief statement of

- claim in each instence, As of the date of the letter, August 8, 1968,

three of the claims listed were pending before the First Division aand had

.been pending therein for morce than twelve moanths. The other scventeen .

_claims had been previously presented on the property and denied by the

" highest designated officer of the Carrier and the time limit for further

handling of all of these claims under the provisioas of Rule 26 (¢) of the

L]

Agreenont had been proviously extended to August 26, 1968.



Conmittec created by a National Agrecment of June 29, 1949. In the opinion

On August 13, 1968, the Carvier directed a letter to the Organization
responding to the Organization's letter of August 8, 1968 and proposcd a

mecting on Scptember 3, 1968 to discuss the subject matter,

On August 30, 1968 the Carricr divected another letter to the Organi-

_zation stating that the claims listed on Attachment A were now outlawed
under the time limit on claims under Rule 26 (c). The carrier agreed in
". the letter, however, to meet as previously agrecd upon on September 3, 1563.°

* At the meeting of September 3, 1963, the Carrier achered to its position

that the claims were time-barred and the parties were unable to enter into
any agrecuent for a Public Law Board.
On September 9, 1968, the Corrier directed aletter to the Qrganization

referring to the conference held on September 3, 1968 and in that letter

-referred to the fact that the three claims listed as pending before the

First Division were not outlawed under the time limit on claims rule.
Subsequently, this Board was formally established aad the procecdural

neutral appointed through the auspices of the National Mediation Board.

i

. OPINION AND FINDINGS

Issue No. 1

In the first issue raised by the Carrier, it is contended that this

Public Law Board has no jurisdicticn over the claims in question due to the

fact that Carrier has raised a question of time limits which disputes

it is contended ‘ie exclusively within the jurisdiction of tho Disputes
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( " .of the noutral, this contention is without merit., Public Law 89-456 super-
© sedes the National Agrcchcnt'of Junc 29, 1949 and nust be construcd to con-
" for jurisdiction upon 2 Public Law Board to decide all procedural issucs
cssential to the establishment of the Board, including disputes as to time
;- limits on the claims presoented,
"Issue No.2
In its sccond igsuc, the Carrier contends that certain of the claius

'E-- 1i;ted should not be heard by thi; Pﬁblic Law Board on the grounds that
"the Qrganization has not preoviously "ecxerted cvery réasonabla céforc“ to
settle the disputes and has failed to coanfer or arrange to confer with the
Carricr concerning the alleged rules violations. This, the Carricr contends,
,constitutcs a failuxre on the part of Ehe Organization to live up to tﬁe

general duties sct forth in Scction 2 of the Railway. Labor Act. An ex-

. -

ploration of the facts behind this issue indicates that all of the claims

. - involved have becen considered in confercence on the property between a rep-

resentative of the Organization and a representative of the Carrier, but

certain of these claims have not been handled in confercnce with the high-

- . est desipgnated officer of the Carrier and due to time limitations, those

.
W,

claims werc denied by said officer without conferace. While there does
appear to be a reprettabic breakdown im the gricvancs process on this prop-

erty, there is no provision in the Railwey Labor Act requiring a confersence

. 1
S - with the highest designated officer of the Carriar as a prercquisite ©o
. v R - R - I

. appeal to the First Division of the NRAB or to a Public Law Special Adjust-
[
ment Board and the complaint raised by the Carrier in its Issue No. 2 docs
A not constitute grounds-for preventing the consideration of these claims by
' |

'( - this:Public Law Board, L :

S
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Issuc No. 3 . |

In its Issuc No. 3 Carrier contcnés that 211 of the claims listed,
other than those pending before the Figst Diviﬁion, arc timc-birrcd under
Rule 26 on the grounds that proceedings were not instituted om those claims
before a tribunal having jurisdiction.prior to the expiration of the time
limit as extended to August 26, 1963, It is the posicion of the Organiza-
tion that its letter of August 8, 1968, requesting tﬁe establishment of 2
épecial Adjustment Bo#rd pursuant to Public Law 89-456 and attaching thereto
a.list of the claims to be presented, constituted the commencement oi pro-
ceedings before a tribunal having jurisdiction, It is the position of the

Carricr that proccedings werce not and could not be instituted before a

* Public Law Board prior to astcblishment of said Boeard by agrecment with the

Corrier, Thus, it is contended the time limit expired on August 26, 1968

prior to the time when this Public Law Board was established.

To anyone with the slightest familiarity with Public Law 89-456 and

its legislative history, it must be immediately obvious that the position

of the Carrier on this issuc is dircctly at odds with the basic purposc of

the Act. The inteat of the Act was to expedite the hendling of claims such

as thos presented here. To achieve this end it granted to either the carricf
of the representative of the Employees the opféon of avoiding the intoler-
able declays encountered in the NRAB by oxcreisc of a unilaterzl right

to refer such claims to a speeial adjusﬁmant board. The detailed mochanices
set forth for dragging a reluctant or unwilling party to a héa:ing bafore a

Public Low Board make it crystal clear that neither party is intended te

have any opportunity to frustrate the prompt establishment of such a Board
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" time limits on said c¢laims or disputes.
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" and the expedited hearing of claims before it, There is no evidence in

" the proscnt case of any undue delay on the part of the Carrier, but to accept

the theeory that the time limit on claims can be allowed to run out during
‘the interval between request for a Pubiic Law Board and the formel esteb-
lishment thercof would inviie strategic delaying tactigs and would place in

the hands of all carricrs a roll of red tape with an invitation that it be

wound around the machinery of Public Law 89-456 in complete mockery of the

f e .

intent of the drafters,

In short, the only legical and reasonable way to interpret the Act is

to hold that a written request by cither party for- the establishment of 2

[

Public Law Board, sctting forth thercin a dispute or disputes to be resolved
L -

- -

by the Board, constitutes the institution of proccedings before 2 tribunel

having jurisdiction thercof for purposes of stopping the rumning of any
. . ,

*

AWARD

Public Law Board No. 251 shzll be estabiished and shall be goverced
by the "Agreement“‘attachcd herto. The Board shall have jur;sdic:ion over all
of the claims listed on “Attachment A" to the Agreement,
Dated at Boséon, Massachusetts this G6th day of June, 1969.
_ $/ Paul D. Hanlow -
' Prochural Neutral Member
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