LA

PUBLIC 1AW BOALRD NC, 274
Between
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY
and
TRANSPORTATION=- COMMUNICATION DIVISION
'OF BROTHERHOOD OF RAIIWAY, AIRLINE
AND STEAMSHIP CLZRXS

FINDING AND AWARD OF PROCEDURAL
NEUTRAL MEMBEX DUGAN

Carrier and the Qrganization failed to reach an agreement in
regaxd to the establishment of Public Law Board No, 274, After
written request by the Organization was made upon Carxier by letter,
dated August 2, 1968, the undersigned was appointed as neut¥a1 membexr
of the Board on November 29, 1968 by the National Mediation Boaxrd
with respect to the establishment and jurisdiction of the Board as

provided for inm Public Law 8§9-456.

THE ISSUES

The issues submitted to the procedural neutral for determina-
tion are:

1. Does the Board have jurisdiction to hear and decide dis-
putes involving third parties, and which in this case involve~Cases
Wo. 2, 6, 7, 19, 34, 42, 43, 45, 55, 66, 109, 113, 114, 115, 116, 118
through 122, 124 through 131 and 146 of Appendix "A" of the Organiza~
tion's request for a Public Law Board? o |

2. Does the Board have jurisdiction to hear disputés subject
to the time limit provisions of the August 21, 1954 Agreement, which,
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in this instance, concexn Cases No, 4, 5, 6, 17, 18, 82, 113, 116,
152 and 165 of Appendix "A" of the Organization's request for a Public
Law Board?

3. Does the Board have jurisdiction to hear disputes that have
previously been submitted to the Third Division, National Railroad
Adjustment Board, for determination, in this instance Cases No. 114
and 160 of Appendix A" of the Organization's initial request fog a
Public Law Board?

4, Does the Board have, jurisdiction to hear cases that are

added subsequently to the Organization's initial list of cases in

Appendix "A" to its request‘for a Public Law Bcérd, herein Cases

No, 168 to 441 inclusive? ‘
BACKGROUND

- On August 2, 1968, by letter, the Organizétion's Presidénﬁ,
Mr. A, R, Lowry, made request directed to farrier'’s Manager of
Personnel, Mr, M. L. Erwin, for the establishment of a Special Board
of Adjustment to resolve disputes listed in Appendiﬁ VA" and attached
to said letter of request for said Public Law Board, Carrier by
ietter, dated August 15, 1968, throuéh its Manager of Personnel, Iir.
M. L. Exwin, acknowledged receipt of théZOrganization's reqﬁest letter
for said Special Board of Adjustment and objected to a number of
disputes as not being xeferrable to an Adjustment Board and/or under

the time limit provisions of the Agreement rules and suggésted a
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conference date to discuss the matter; Conference was had between the
parties on August 29, 1969 and Carrier restated its objections Lo
certain caseés listed in the Organization Appendix "A" in connection
with its request for a Public Law Board on the grounds that a number
of cases involved third parties; a numbér of cases were outlawed under
the "time limit" rule of the August 21, 1954 Agreement, and that |
Cases No. 114 and 160 could not be remanded to the property by the
Third Division of the National Railroad Adjustment Board to be heard
by a Special Board of Adjustuent.

On October 10, 1958 at a subsequent conference, Carrier

designated Mr. J. H. Nall as Carrier membex of said Special Bozrd of

’Adjustment and again restated its objections to certain cases being

heardrby said Special Board of Adjustment, Pursuant to the Organi-
zation's request for a procedural neutral, on November 29, the
National Médiation Board appointed éaul C. Dugan as procedural neutyxal
in regard to the establishment and jurisdiction of Public Law Board
No. 274. |

On March 3, 1969, the Organization advised the Mediation Board
that it proposed to supplement its originai Appendix AT to include
Cases No. 168 and 305, Carrier by telegram, dated March 7, 1969, to
the National Mediation Board, ﬁbjected to the proposed additiomnal
cases being listed to Public Law Board 274,

On March 18, 1969, Carrier's Mr. M, L, Exwin, by letter with-
out prejudicing its.righté under the provisions of Article V of the

-3 -

e




® @ .z :

Augzust 21, 1954 Agreement covewing vime limit on claims, aufhorized

a Go-cay extension in time concerning scme of the additional cases
§roposed to be heard by Public Law Board 274, The Organization, Ly
latter, dated March 19, 1969, advised the National Mediation Boaxd
that said additional Cases No., 168 through 308, should be considerad |
as part of Appendix "A" sent with the original request for the Pubilc
Law Board or in the alternmative to be decided by the Procedural
Referee, On.Aprii 22, 1969, Carrier granted an additional 60-day
exteunsion in time limit on claims that had not expired as of Apfil 21,
1969, By letter, dated May 22, 1969, Carrier's Manager of Personnel,
Me. M. L. Exwin, restated Carrier's cobjections to cerééin caseéiﬁeing
before Public Law Board No. 274 and to the inclusion of addition#l

" Cases No. 168 through 308.

Ca July 14, 1969, Carrier's Mr. M. L. Exwin adviséd the
National Mediation Board that the extemsion of time limit granted in
certain of the pr0poséd additional Cases of‘Nos. 168 through 508 had
expired and that saild Cases are barred under the time limit provisions
of the August 21, 1954 Agreement,

On July 28, 1969, by letter the Organization's President,

Mr. A. R. Lowry, adviseé the National Mediation Board that it proposed
to supplement its original Appendix "AY by adding Cases No, 309
through 341, | | - |
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Subsequent thereto the parties met with the procedural neutral
~on August 14, 1969 and September 3, 1969 and hearings were had on
said issues before said procedural neutral,

FINDINGS OF THE BOARD

A, In regard to the first issue as to whether this Public Law
Boaxd No, %74 has ju;isdiction to hear dispp@gs inyolving.third pérty
interests, ?t is segn”thaF this question has been determined in a
number of prgcedural awa;ds? namgly Public Law Board No, 1; delig
Law Board Notl34§‘Pub};c Law Boaxd No. Baii?Ublic Law,Bogré No. 13?
gﬁd’delic‘Law Board yot 82. ' ' o |

Thergfore, in yiewhof said Awards, Ca;es No; 2, 53 7, 19, 42,
%3,}45, 55, 66, 109, }13,“114,_}}5, 116, 118, 119, 120, 121, 122, 124
to 131 inclu?ive and 140 are to be included in this Board's docket.

B. ’Ip‘regafdlto.the’second issue as t? whether this Board has
jurisdiction Fo hear disP;tes subject to the time limit provisions of
;pe A?gust 2}, }954 Agreegﬁnt?'Carrier vigorously argues that ipasmuch i
'gs a Public Law Board is not constituted until both the Carrier member
‘gnd the Orgapigatioguyemper has been @esigngted; and therefore since
?hisKhappeneﬁ_on Qctd@e; 10, 1963, Case% 4, 53 6, 17, 18, 72, 113, 116,

152 and 165 are not referrable to the National Railrocad Adjustment

Board because barred by the time limit provisions of the August 21,
1954 Agreement and consequently cannot be listed for determination by

this Boazxd,
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In regard to this procedural question, it is seen that a re~
quest was made b§ the Organization for a Public Law Board on August
2, 1968, before the expiration of the time 1limit rule, Does the
making of said request stop the running of the time limit rule
although both members have not been designated? Ve belleve that it
does. As was sald in the procedural award of Public Law Board No.231:

“In short, the only logical and reasonable way to in-
terpret the act is to hold that a written request by either
party for the establishment of a Public Law Board, setting

forth therein a dispute or disputes to be -‘resolved by the .

Board, constitutes the institution of proceedings befoxe

a tribunal having jurisdiction thereof for purposes of stop-

ping the running of any time limits on said claims oxr

disputes,”

Therefore, Carrier's contention in this regard is without merit
and it must therefore be denied,

C. The third issue to be resolved is whether or not this
Board can decide a dispute that has previously been submitted to the
Third DlVlSlon of the National Railroad Adjustment Board for
determination.

The Organization, on June 7, 1968, sent a written notice to the
National Railroad Adjustment Board of iﬁs intention to file an ex
parte submission to the Boaxrd in regard to a telegrapher's claim,
which claim was listed in the Crganization's Appendix "A™" to the
request lettex of August 2, 1968 for a Public Law Board, and listed
sald claim as Case No, 160, On July 30, 1953, the Organization made
& writien notice to the National Railroad Adjustment Board of its
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intention to file an ex parte submission to the Boaxd in regard to
another telegrapher's claim, which claim was later listed in Appendix
AT to its request of AugustIZ, 1968 for a Public Law Board, and said

claim was listed as, Case No, 114, o

The Second Parégféph of Public Law 89-456, the pertinent part

thereof provides as follows:

i (Y

“1f written request is made upon any individual carrier
by the representative of any craft or class of employees of
such carrier for the establishment of a special board of
adjustment - to zresolve disputes otherwise referrable to the
Ldjustment Board, or any dispute which has been pending be-
fore the Adjustment Board for twelve months from the date
the dispute (claim) is received by the Board, * % % % ¥
it is clearly seen that the two claims filed with the National
Railroad Adjustment Board, later designated as Cases No. 114 and 160,
by the Grgéhization'in its list of Cases submitted for detemination
by a Public Law Board, were not pending before the National Railroad
Adjustment’ Board for' a period of twelve (12) months from the date the
claim was réceived by the National Railroad Adjustment Board. In fact,
only a few éays had trénsgrgssed before the Organization listed the
claims to be heard By a Public Law Board., It would be incongrous to
conclude that it was the intent of Congress when it passed Public Law
09-456 to permit disputes or claims to be pending baefore the National
Railroad Adjustment Board and a Public Law Board at the same time,

Therefore, it is our conclusion that Cases No, 114 and 160 cannot be

included on the docket of Cases for determination by this Board,

-7 =




= ‘ L @ -~ 2y

D, Concerning the issue as to whether or not this Board has
jurisdiction to hear disputes or claims that were subsequently added
Ey the Organization to the initial list of cases submitted with the
original request for a'Public Law Board by the Organization, a close
examination of Public Law 89~455 shows that the Act makes no provision
for adding disputes or cases during the course of establishing the
Board and reaching an Agreement for the Establishment and jurisdiction
of said Board, To reach such a conclusion, we feel, would violate
the intent of Congress when it passed Public Law 89-455, to relegate
the Special Board of Adjustment, as requested by either the Organiza-
tion or Carrier, as the case may be, to disputes or cases pending at
the time said request is made by either pawty.

As was said in the procedural award of Public Law Board No, 137:

"This procedural neutral believes that under Public Law .

89-456 the written request (with the intervening withdrawal
of Case 12) limits his authority to ordex case€s included in

the Board's docket % % % ¢
Therefore, we find that Cases ﬁo. 168 to 441 inclusive shall
not be included in the docket of this Special Board of Adjustment
(Public Law'Board).' u
AVARD
1. The following Cases shall be included in the docket of

this Special Board of Adjustment (Public Law Board):
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Cases No, 1, 2, 3, &, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15,
16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 23, 29, 30, 31, 32, -
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 45, 47, 43, 49,
50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 55,
67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 71, 78, 79, 80, 81, 82, 83,
o4, 35, 06, 87, 88, 89, 90, 91, 92, 93, o4, 95, 96, 97, 98, 99, 100,
101, 102, 103, 104, 105, 105, 107, 108, 109, 110, 111, 112, 113, 115,
116, 117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129,
130, 131, 132, 133, 136, 135, 136, 137, 138, 139, 140, 141, 142, 143,
144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, -
158, 159, 161, 162, 163, 164, 165, 166 and 167. ' |

2. The Agreement establishing this Board shall contain the
following provisions:

"A determination that a third party may have an interest
in a dispute shall be made by the Boaxrd as constituted with
the Neutral member to consider and dispose of. the dispute.
Vihere it is determined that a third party may have an inter-
est in a dispute, such party shall be notified by the Board
of the dispute, Such third party shall be, together with a
copy of the claim and a copy of this agreement, given
reasonable notice of the time and date the dispute is to be
heard by the Board and an opportunity shall be afforded said
third party to appear before the Board on such date and present
its cases to the Board in a manner consistent with the rules
and procedures adopted by the Board, including the right to
appear at any executive seéssion of the Board convened for the
purpose of considering and adopting any proposed award in-
volving third parties, The Neutral member of the Board shall
be cne of the two or more members of the Board determining
whether a notice or hearing shall be given to third parties

. to the disputes and shall be one of the two or more members
* of the Board rendering am Award in a dispute where notlce of
hearing has been given to thizd partles."
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- Dated "at Tyler, Texas, this 7th day¥§§L99teber, 1969.

"_p-? - .
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Chairman and Procedural Neutral

Sabdb Gt S

Employee Membex . Carrier Member

.
1
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