NATIONAL MEDIATION BOARD
PUBLIC LAW BOARD NO. 2746

BURLINGTON NORTHERN RAILROAD COMPANY
CASE NO. 17

—and-

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

AWARD NOC. 17

* ok e K W

Public Law Board No. 2746 was established pursuant to the
provisions of Section 3, Second (Public Law 89-456) of the
Railway Labor Act and the applicable rules of the Natlonal

Mediation Board.

A

The parties, the Burlington Northern Railroad Company
(hereinafter the Carrier) and the Brotherhood of Maintenance
of Way Employes (hereinafter the Organization), are duly con-
stituted carrier and labor organization representatives as
those terms are defined in Sections 1 and 3 of the Railway
Labor Act.

After hearing and upon the record, this Board finds that
it has jurisdiction to resolve the following claim:

3] The dismissal of Section Foreman J.B. Hanks; Track
Laborers D.F. Vasquez, W.J. Vasquez, D.E.Willlliamson
and G.L. Cox was without just and sufficlent cause -

and wholly disproportionate to the alleged offense.

2. €laim is for all lost wages for Track Laborers G.L.
" Cox, W.J. Vasquez, D.F. Vasquez, D.E. Williamson
. from September 5, 1975, and Section Foreman J. Hanks
from October 8, 1979, until the dispute 1s. resolved.”
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The incident which gave rise to the dismissal of the Claim-
ants occurred on August 31, 197§ while sald employes were on
duty and workling in White Fish Yard Wontana. Each of the claim-
ants was charged with an alleged violation of Rule G, drinking
and/or in possession of alcohol while on Carrier property, as a
result of the Carrier's belief that these five employes had alco-
hol in their possession_and/or consumed same while they were in
a van on Carrier property.

An investigation was conducted and the Carrier concluded
that substantial evidence existed supporting the charges. The
Claimanfa were dlsmissed from service. Subseguently the
Carrier, the Oqganization and Claimants D. Vasquez and W. Vasquez
agreed that they, the two Claimants, would be reinstated on a
leniency basis. Accordingly the claims of the two Claimants
Vasquez are not before this Board for adjudication.

This BoardAhaS reviewed the evidence in the record upon which
the Carrler relied in concluding that Claimants Williamson, Cox
and Hanks ;ere in violation of Rule G. It is true, as the Organi-
zatlon contends, that there 1s substantial contradictory evidence
in the record. However, this Board concludes that the Carrrier
could justifiably determine that there was sufficient probative
evlidence, both direct eye witness evidence as well as clircum-
stantlal evidence, to establish that Claimants Willlamson, Cox and
Hanks were in possession of alcohol (beer) on August 31, 1979
while theﬁ weré on~dﬁt§ énd dﬁ the éafrier‘s property. The

Board recognizes that certain of the evidence upon which the
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Carrler originally relied in finding sufficlent cause to 1issue
a notice of charge was later contradicted by those same employe
eye witnesses when they gave testimony. However, in this
Board's view there still remains sufficient and strong evidence
1n the record which supported the Carrier's conclusion that the
employes involved had arranged for the purchase of beer off
Carrier property and had the beer returned to Carrier property
iﬁ anticipation of an early Labor Day celebratlon.

This Board also recognlzes that in a prior case inveolving
Claimant Cox (our Award No. 16) that we found that the Carrier
had not sustainéd its burden of proving that the Claimant had
appeared on the property in a state of intoxication. The Organi-
zation has contended that our findingrin that previously declded
case should dispose of the merits in the instant case lnsofar as
Claimant Cox is concerned. We disagree. The facts in that case
differ substantially from the facts in the instant case. There,
the Carrier was charging the Claimant (Cox) with having consumed
& beer prior to appearing for service. In that case thls Board
relied upon the evidence of record, including the testimony of
the Claimant's Foreman (Hanks), who was not disclosed in the
previous record as being a Claimant himself in the instant matter.
In any event, the facts and evidence upon which the Carrier relied _
in the instant case differ entiﬁely from the facts and circum- B
stances in Case No. 16. Thus, we reject the Organization's conten-

tion that Claimant Cox 1is being exposed to double jJeopardy by our

considering his dismissal in the instant matter.
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We will now address the procedural objections ralsed by the
Organlzation as they would be applicable to the cases of Claim-
ants Williamson, Hanks and Cox.

Firat,'it has been contended that certain and/or all‘witness-
es who were present or could have shed light on the incldent were
not made avallable. We agree with the Carrier that all necessary
witnesses were present, and that the Claimants were given full
oﬁportunity to present witnesses to the lncident who would corrob-
orate their denials that they had possessed or consumed alcohollce
beverages on the day in question. The record reflects that several .
witnesses were called by the Clalmants and that they did offer such
corroborative evidence, which led to our conclusion at the begin-
ning of this opinion that contradictory evidence existed in the
record. |

Secondly, the Organization has objected to (1) the Carrier's
conducting an informal investigation or conference with the
Clalimants and other employes when the incident was first discovered,
and (2) thét such pre-investigation or meeting was not attended by
anAOrganization representative. There is no showing in the record
that the Claimants, singly or collectlively, requested the presence
of an Organization representative; and additionally, this Board
-does not find that éhe conduct. of such preliminary investigation

was inappropriate where the Carrier was concerned about determin-

ing essential facts regarding a potentlally dangerous siltuatlon.

Y

Had the claimants requested the presence of an Organization rep-

resentative and had that request been denied, then the Organiza-
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tion would have stronger footlng for this argument. Absent those
facts, we must reject the procedural objection raised by the
Organization. .
Finally, the Organlzation has contended that there was dispar-
ate treatment of the Claimants as Track Laborers Williamson and
Cox were withheld from service prior to the lnvestigation while
C;aimant Hanks was not. That action by the Carrier, in and of it-
self, does not in this Board's view constitute procedural error.
For if the Carrier was better convinced by the evlidence then before
it that Claimants Williamsonrand Cox hadrengaged in improper activi-
ties, we see no significant defect in the appllcation of the rules
when the Carrier declded to withhold certaln employes from service
and not to withhold others. There is no dispute that the Carrier
has the right under the terms of the agreement to withhold em-
ployes from service when certain major offenses are lnvolved.
This case meets that criteria.
In reviewing the entirety of the record, the Board finds
1nsuff1cieht evidence to prove that the Claimants were consum-
ing alcoholic beverages whlle on duty and on Carrler property;
tﬁere is, however, substantial and probative evidence that alco-
holic beverages (beer) had been purchased and brought onto the
Carrier's property and that the Clalmants were technically "in
possession™ of same. In these circumstances, we find, without
condoning the Claimants' atroclious lack of judgement, that they
should be reinstated to service without back pay. To this ex-

tent the claims will be sustained. _ -
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AWARD: The Claimants shall be reinstated without back pay.

T M Tk

. H. Funk
0rgan1zat1on Member - o

- - e y 3 <
Carr1er Member ‘

Rranna T f;;ddaa_
Richard R. Kasher, Chairman
and Neutral Member

August 23, 1983
Saint Paul, MN
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By order dated March 28, 1984 the Honorable Edward
Leavy, United States Magistrate for the United States
District Court for the District of Oregon, directed that
this Board clarify the application of its Award Nos. 16 and

17, which were issued respectively on April 22, 1982 and

August 23, 1983.

The below-signed Chairman and Neutral Member of the
Board received and reviewed_;he order of the Distriet Court,
a copy of Plaintiff Glenn Cox's complaint filed in the
District Court (No. 83-1662), a copy of Defendent Burlington
Northern's Motion to Remand, the Affadavit of its Attorney,
Defendent's Memorandum of Authorities regarding such Remand,

and statements of position regarding the dispute from both

the Carrier and Organization Members of the Board.

Background Facts

The need for clarification arose when Mr. Glenn Cox, an

employee of the Burlington Northern, was twice dismissed

from the Carrier's.service as the result of two separate




PLB NO. 2476

BN & BMWE ‘

JInterpretation Award Nos. 16 & 17

Page 2
incidents which occurred on August 31, 1979. The first
incident, which was addressed in Award No. 16 of this Board,
involved an allegation that Cox had appeared on the
Carrier's property under the influence of alcohol. This
Board heard that case at a session where several other cases
were also presented to the Board. Fortunately or unfor-
tunately, depending upon one's perspective, the second case,
Case No. 17 which involved Cox and several of his fellow
employees, was not presented to the Board at that date.
Accordingly, when this Board reviewed the record evidence in
Case No. 16 we found that the_CaFrier had not met its burden
of proof. and ordered that Claimant Cox be reinstaéed with
back pay. We should observe “here that the exculpatory
testimony offered by Cox's foreman, a Mr. Hanks, was most
critical in this Board's view in terms of reaching our
decision.

When this Board subsequently heard Case No. 17, it
became clear that Mr. Hanks had a reason to testify in an
exculpatory manner in Mr. Cox's behalf regarding the first
incident addressed by Case No. 16, as Mr. Hanks along with
Mr. Cox and other eﬁployees was charged in Case No. 17 with
violating Carrier Rules regarding possession of alcohol on

Carrier premises. The evidence in Case No. 17 supported the

Carrier's finding of guilt and this Board so ruled.

Thus, only by the most fortuitous of circumstances
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involving what might be considered logisitical and/or admin-
istrative oversight, Cases 16 and 17 were not considered at
the same time. Had Ehey been so considered, this Board
would have, in all likelihood, reached a different result in
Case No. 16, having discredited Banks' testimony in the pro-
cess, and not have reinstated Mr. Cox to service.

Upon receipt of Award No. 16 the Carrier found itself in
an interesting dilemna. It could run the risk of conéinuing
to hold Mr. Cox out of service, in spite of the Award
reinstating him, on the basis that he was still dismissed
under the circumstances which were pending before the Board
in Case No. 17. Had the Carrier run that risk then there
would have been no back—pa§ Fiability at all as this Board
conqluded in Case No. 17 that the Carrier justifiably
dismissed Mr, Cox from service on August 31, 1979. However,
the Carrier chose to reinstate Mr. Cox and made an award of
back pay to him which deducted certain amounts such as
Railroad Unemployment Insurance, outside earnings, and local
and Federal taxes among other items.

The Carrier and the Organization also determined that
Mr. Cox would be entitled to certain overtime earnings had
he been in service during the relevant time frame and they
computed what his overtime would be, less deductions typi-

cally made from earnings. Mr. Cox refused this payment on

the basis that he would be waiving other rights.
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In this Board's view Mr. Cox made several substantial
errors, over and above the error of engaging in activities
on Carrier property that were clearly prohibited. His most
significant error was bringing this case back to the Board
for clarification. In our opinion his legal action smacks of
greed. Mr. Cox was compensated by the Carrier for a period
of time when the Carrier had justifiably held him out of
service. He seeks in excess of $50,000, when reveiw of both
Awards indicates that he was not entitled to one cent.
However, in view of the hardship that would be imposed

upon the Claimant it would be inappropriate in our view to
authorize the Carrier at this late date to recover the
monies paid to Claimant Cox.z On the other hand, we find
that the Carrier justifiabl§ made proper deduftions from the
back pay award including those deductions for oﬁtside ear~-
nings which are typically made in cases where employees are
returned to service with an entitlement to back pay, par-
ticularly among employeeg in the non-operating crafts in the
railroad industry. Additionally, since we have found that
Mr. Cox was justifiably held out of service beginning on
August 31, 1979 until our Award reinstating him in Case No.
17, there is no basis to grant him any additional seniority
on operator's or machine operator's seniority rosters which

he now claims. Additionally, as Mr. Cox determined not to

take the check for the alleged overtime earnings and as we
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have concluded that he was justifiably out of service during
the relevant time frame, in this Board’s opinion Mr. Cox is
not entitled to any additional monies from the Carrier.

Upon clarification, this Board concludes that the Carrier
has met its full obligations, and more, to Claimant_Cox and
no further relief is granted by this Board.

This clarification was signed this 15th day of February

1985 in Bryn Mawr, Pennsylvania.

Kt s B faiter

Richard R. Kasher :
Chairman and Neutral Member
Public Law Board 2746




