PURLIC LAW BOARD NO. 2774

Awalrd No. 149
Comge No. 149

and

Altohison., Topoka & Santa Foe Railway Company

STATEMENT 1. That Llhe Carrier’s decision to dismiss-

proper authoraty while Claimant was off
due Lo illhess was in violation of Lhe
aorecament, withoult just and sufiicient
cause and arn abuse of discrelion.

2. Larrier further violated said Aareement
vihienn 1l failed {o accord Claimant a fair
and impartial hearinag pursuant to Rule .
LE when it became bnowlodaeable thatl
Clarmant wae off duty duo Lo ilirneccs and
nokt absent wrthoult authorily.

F. The Carrier will now be reguired to
clear Claimant & record of &ll charges
and reinstate bim to his Tormer position
wilth seniority and all other rights
veztored unimpaired, with componsation Toe
all wage loss suffered. "

EINDINGS: i el o

Upon the whole record, after hearing, the Board findes that the
partiss herelin areg Carrier and Esplovess within  the moeaning of
ther Failwsy Labor Act, as amended, and that thie Roard is duly
constituebed wnder Fublic Law 894556 and has juwrisdiction of the

salrttws and bthe subilect matter.

The record indicates thal onm May 23 Claimant alleasdly ad an
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arcrdent and fell while riding an cscxlator. He contacted i~

PO teman thier followinn oy andsor tho following woeol (unveridfiod

intormnation) advising the Toreman of his prpblem and remained of T
work Tor that week. e remained off work on  the weeshk siarftinoog
dJume I, 198% through and including bhe Z3pd, d4th,  5th, é&th., 7tk
wrid 10tk of June of L2985 withont any contact with Carvier.
According to bis statement, Claimant received medical attenbion
finall, only on May T2, 1980 during which time il was found  that
he had fractuared Lhvee ribs. Carrder addressed a  letter  te hroo
dated June 11. 1%8%, informing him  that he had  been  absent
wrthouwt proper avthority for over five days and indicated to  him

that under the letter dated July 1%, 1974, he had the righi fo -

regquest an investigation within 20 days purscant to Rule 130

Carrier received a letter From Claimaint on July 20, 1985
regquesting an investigation. The request Jor ipvestigalion was._

denied since it was received beyvond the 20 day period specified.

Garrier takes the peosition  that Claimant was praoperly removed

Trgn =orvice 1n accordance with the Letter of Understanding dated
NIRRT 1=, 1976, Furthermoro, ageording tey carrier, Claimant s
farlure to reguest an investigation within the prescribed Di—day

time limit invalidated anv claim { G Tk beage coms Lderation or_
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retnstalement. In supporld of ate posibion, Carrier also reliss 1n
part  on & decision in Fublic Law Roard 4021, Award No. 27, uandor
similiar circunstances {(involving the same parties}). Carriar also
ngtes that Cloadmant’'s past revord included ten prior disciplinary
situalions, =i of which involved absence withoot authoriby and
Ltwo praor dismissals Tor vielation of FRule B which  further

cupported its conclusion.

The Fetitioner aroues that Cartrier deliberately violated the
aareement  and refused to allow Claimant a fair and impartial
Lear inn as  provided JTor  in Rule 13, It is asseried by the
prganittation that Claimankt did not receive the lelbier as rapidly
me he normally would hbave since he was in the hospital at the
Lame and his father signed for the certified lehter and failed to

vo b 1ver it te him. Lindest the circumstances., Carvrier erired

1 ot pormibtting Claimant the benefit of an investigation.

e Lhe Board views it, and as it has been held proeviouwsly, t b
fetle. in this instance the Lebter of Understanding dated  July
1%, 1974, is gel f-executing. In this inztance it

appliecatiorn is appropriate in view of “Lthe fact that Claimant was
Abrzent for wixn davs withoub propec authority and furthermore daid

not reguest an investigation within the prescribed period oo



{ame . Under all Lhe cilrcumstances and

pricr  disciplinary problems,

conclusions and the Cladim must be deniod.
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Cloim deniod.

Carrier was
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view of Clarmant s

corroct

Cii,' 1.M. Licherman, Meutral Member

C. F. FDOSL, Empluye Memibze-
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Chicmoo, Illinois

C/Qm 27 , 1988

G.M. Garmon, Carrier\Memker



