FURLIC LAWY ROARD NO. 2774
Award No. 130
Cage PMo. 130
ORI IES Erotherhood of raintenance of Way Emploves
anc

fitchison., Topeka & Santa Fe Railway Company - —

SEOTEHENT "1. That the Cuwrrier violated the provisions
OF CLATH of the curreni Agecement when, on June 20,

12853, it dismisceod Traclman D.F.Swill basod
an wnaprovern charges, sald action being
capricious, unwarrantod and waithont Just
cause.

2. Claimant will now be reinstated to his
former pomition wilth =seniority and all
other rights restored unimpairod. ™

Upan the whole record, after hearing, the Board finds that the
parties herein are Carrier and Emploveess within the meaning of
the Railway lLabor Act., as amended, and that this Board is duly
constituted under Public btaw 89-458 and has jurisdiction of the

oartros antd the subject maticor.

On  April 11, 1985, while working, Claimant was apparently hit by
a Teliow emplovee who vas wielding & mauwl. His Ffellow emploveco
tmresed  the splihe which he was attampbing to putbt in and struch
Cladimant in the lower ehin whereupon Claimant jumped baclwards n
a twiszticng moticon and allegedly suffered o 2 hack iniury as &

teeitit of that movement. Shortly atter that incidenit he reported
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Lhe accrdent to hio Foreman butbt declined medical attention {hal

day wand continued {to word. On the next work day. the following

"

Manday . a5 the day wore on, LClaimant telt considerable peoar and
Wi proac bed the  Foreman for medical attention. The Foreman LTosh o
Claimant to the doctor who confirmed the fact that Claimanbt bhad a_
back strain and suggested that Claimant see his persanal T
phivercran . Thereafter Claimant was unable to word effectively and_
< tartirgy with April 17, he secured peroission te be absoent and .
continued to be on sick leave. By letter dated May 15, Carrier
intormed Claimant of pending investigation and charged him  with_
alisged misrepregentation of the facts with respect o the
wlleged personal injury of April 1ith. The rnvestigatory hearing—
was held on June 20, 1983 and upon the conclusion of the hearing,—
Claimant was removed {rom gservice for hie alleged guilit of the
charge. The record also indicates that Carrieor’'s Claim Department
exetuted a settlement and release for Claimant on April 27, 198&
for the alleged injury. The setilement was for the sum of soms
T2 800 and released Carrisr from &11 labor claims fur wanes as &
result of  the dispute  herein. It ig neted that the release, .

however, did not include pending claims for reinstatement. _

Carvrier alleges simply  that Claimant was found gquilily of thes
charges after &« Tair and Aimpartial investigation and that_

digscipline was warranted and justified. Carrier’s position is”
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that the back strain was caused by Claimant _moving fwrnibture  on
the weclond ftollowing the alleged acidont anct Lhicrofore Thie
Argadont tleeld did nol cause any injuary. Far this reason Carrier o
LG Convancesd that dts charge. of misrcpreosentation was  an __

pppropriate one.

Thiea Organization, in  1its testimoeny and 1in  its argument,

ent evidence. to supporl the

T

indicates that there was suffaic
proposition that Claimant was struck by the maul in the RS g2 of
workiing arnd further that he Jjumped baclwards when struck, -
straining his back. Therefore, since there was no doubt whatever
that Qlaimant was struck and injured hi@,baak when he jusped
packwards, his claim Tor on duty injury was appropriate and  all _
ot Carrier’s acltions were to dilute the liability, according Lto_—
e Organization. The Organization insists that since there was a
ceroognition of the on-duly injury by the Claim Depactment, it was o

oovious that the Claimant ought to be reinstated.

e they Board esamined the transcript of__the investigstion., andg

thier enbire  record of this matter, it is apparent thait {here i1e

F

ineufficrent evidence to sustain the Charge levelled acsinei

Claimanl. There were contradictions belwaen the wrixtten statement

cerured by Carrier and the teslimotty at the hearing  and  an

b
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deneral lnere 1= nob any convinging  oube Lanlial evidence Lo

Spprper Lhe charue of mivrepresentalion. In viaiew of the Waivenr
SupneEEct b Liaumant, Pt o i elaim muast Lo osiraicted Lo
roeanstatenoml. Theretores, the Board concludes tThal Clacmosd
<hould be reinstated to bis | tormygr  position wilh all righte

enamnalred but without compeoneation {or time lozt.

FAblARD
Claim suwstained:; Claimant wchall be restored, ta
hire Tormer position with all vrighte anyopairod
bt will not recelive pavyment for time lost.
(ORDES

Carrier will comply with the Award herean within
Z0 days from the date hereof.
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