FURLIC LAWK ROARD NO. 2774

fward No. 151
Caze MNo. 151

FARTIES Brotherhood of Maintenance at Way Employes

and

fitchison, Tapeksa & Santa Fe Railway Company

STATEMENT. "iL. That the Carrier’s decision to dismiss
T CLAIM Machine Opeorator LOE. Pearzon on June 10, 19gn

un the basis of unproven clharges was in _
vinlation of the Agreemont, capricious and
totally wnwarranted.

2. Carvier will now be reqguired to reinstate
Claimant to his former position with
sernyority and all other rights restaored,
unampaired and with compensation for all
wage loss sufferaed.”
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Uprnn the whole record, aTter hearing, the Board tinds that the
partics herein are Carvier and Emplovees within  the meaning of
the Railway Labor Act, as amended, and that this Hoard 1s duly

constituted under Fublic faw 89-4%56 and has Jurisdiction of the

parties and the subject matter.

On  January 16, 1983, while working on & tie gang, Claimant
testified that he injured his back 1}fting¥ra 200 1b keg of
cpeboas, He alseo indicated that he advised his  Yoreman orf the
anjury o that day. He alsao teold his foreman to make a note ot ol

1 the pocket time bacok and asked her to give him & difrerent job

bt auss has back  was sore. The foreman, Ms. Hamrick., whole not

recalling the injury does recall tabing Claimant ofrf  the
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patticular machine and peitling bim on 2 2ok pullaing plales with

anobhicy mechane becauco hics baclh was sore.

Or February 19, 19285, the Cleimant visited Lhe figgistant Divisicn
Frnnaneer  to seeh permigsion 1or time ot to cee a doctor.
Arcording o Qlaimanbt’ s - Lestimony, at no time did either bas
toreman or the Assistant Division Engineer suggest that he sabmat
w  Toarm 1412 which reports accidents. ltimately the problem with
Claimarnt’'s back was diagnosed. to have boen a horniated lumbar
disc. Subseguently, by lelter dated April 16, Carrierfs Claim
Departoant was notified that Claimant had retained gnrattoﬁhgv to
reprasent bhim because  of  the on-the-job  injury. This was
foilowed by a legtter dated May Jrd, addressed to Claumank,
advising him to attend an investigation of the charge that he had
misrepresented the facts and withheld information with respact to

the letier received from his attaorney 1n connection with the

he allegedly had received on  Japuary

ancident or imjury which

16th. Following the investigation the Claimant was removed from

wcorvice effective June 10, 1985 for allegedly violating Carraer’s
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rules i failing to provide information and misrepreseniting bhe_

Tarts with respect to hisg on~the—job alleqged injury.

Carrior tukes the position that Clsimant was afforded s falrr and

ampartial investigation and was found guilty of {he charges  and
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paaapeEr by ddlmeiplined,. Dy eaor maboy Lhat  The, tousllmorny Ly
Claimant was in  sharp conflict  wiih the testimony ot coverai
Carvitce oiffreilele ncluding s foromarn S woell wwe boe faunta b L
Lo ineer . Those conflicls, accordag to Carraier, wore resolvodld Ly _
the Hesring Officer 1n faVor of Lhe Carrier witnesses.  Thus,
irom the Carrier’se cotandpoint, thore was ne record whoetever QT:
any on—the-job injury which goowered o Japuary and therse was ne_
record  made because o the lachk of any formal notification by
Claimant at the Utime as required by Carrier rules. The Cdrriec;
wnsigte that the lost tame begainning February 22nd was not cauced.
by an on—duty injuwry and Claimant frauvwdulently alleged an dinJiwery
to secure time off from work with pay. The very fallure of.

Claimant to file Form 14221 the date that the alleged injury:

ooourred was sulficient fto warrant discipline and dismissal.

The Petitioner tahkes the position thal the foreman conveniently

forgot Lhe conversation with Claimant  although she dowes  admit
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that she assigned Claimant to a different Jjob which did no
rogqulre heavy lifting becauses he complained of a sore back. While
Claimant testified that he had told the Assistant Enginecr Lha%:
e dad  not  feel the accadent was seprious enounh Lo malbe ouwt o an

atcrdent report {(which the fAssistant Ungineer agreed wiith) e did

andend intorm bam of the accident. Thus, Fetitioner ansistis thal
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CCarrior ofticiale condoned  Claimuant s Lack of action in filing
Livee  requiured  reoeport. lhus the rganizaotron argues {halh Loth the |
supeirvisors anvelved had responcibility and obligation tao  insuwre

that Clarment complied with the ruleg in filing the reqguired .

accrdent rapovt. Furthersore, the testimony wn bthe  transoript

wuppor ity this version of the incident as reported by Claimant.

M carefuel  examination of  the transcript of the investigation
firovides the  Board with useful information wiith respect to the
knowledae of Carrier officials of the incident. It 1s apparent
that both the foreman and the Assistant Engineer werc aware that _
Claimant indeed belicoved he had injured higs bach while Liftingir
the keg of spikes. Bothh oifficiale tacitly admitted Lhia in_
their testimony, contrary to Carvier’s assertions. For this .
reasen, and the fact that both officials condoned or at least dad.
not sugaest  the filling out of the accident report, there is
conslderable doubt cast on the nature of the discipline i1mposed_
1t thas ooz, It is the Hoard’'s belisf that Carrier in this _
wnetance was lax  in its  resposibility with respect fo the
accrdent and peltitionsr haimself was lax in not complying with

what he briow were the reguirements to file the proper report.

On txlance., the Roard concludes that the penaliy of dismissal was”

unwarrented in this case. Fetitionegr should be reinstarted to,



hhiw  formor  position wilh all raghls unimpaired. However, in

samw 01 the Tact that he docs bear culpabaility an rnot mabking Lheo

rogulred accaident repori, be shall nolt recelve bach pay.

AWARD, |
Claimant gshall be reinstated to his former _
position with all rights unmimpaired but ]
without compensation for time lost. -
OFRDER
Carrier will comply with the Award herein . _
within thirty days ot the date hereaf. .
ri
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