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Tiy and ) ' )
DIgrFUTE the ftechison, Topeka and Sante Fe Railway Company
SIOIEMERE "1, That bthe Carrier violated and continues to violate

the provisions of the current fBgreement when it
refuses to reinstate Trackman . F. Burkhart's
seniorilty date as of May 7, 1973 after being dis-
missed for an overaccumulation of demerits on

OF CLALE

FMarch 21, 1984, said action being capricicus and
unwstrranted. s
D The Larrier will now be reqgquired to reinstate

Llaimant s foreman's seniority righis and the
differential in rate of pay between that of Track
Laborer nd extra gang Foreman beginning August 26, -
1985 and continuing forward."

EINDINGS ) o o

Uporn  the whole record, afthter hearing, the Board finds that the

parties herein are Carrier and Emplovees within the meaning of

the Railway Lasbhor Act, as amended. and that this Board is duly

constiteted under Fublic Law 89-45346 and has jurisdiction of the

parties and the sublect matter.

wndicates that Claimant had been terminated on March

The record

21, 1984 Afor reason of atcumuwlation of encessive demerits.

Subsegguently. on June 20, 1984, he was atftforded and accepted a

leniency reinstatement with seniority  rights wnimpaired, but

time as he could

restricted to working as a Trackman until such

ta turnction

prove that he could be depended upon acceptably as a

I



Foreman, which had been his previogus position. Reinstatement
included 45 demerils ouwtstanding oiv his record in June of 1984.
Stiortly after he returned Lo service, on August 17, 1984, he

abzented himsel? from duty withowut proper authoraity and his

L Ll
22.

persornal records stood with 35 demerits. Subgequgntly{_an_May
198%, Claimant requested consideration to being restored to
position of Foreman. This was denied by Carrier approximately two
weeks later. based on the fact that he had not demonstrated,
since his return to service, that he could handle and discharge
the responsibilities of a supervicsory position. It was based on

thiy series. of tneidents  that _the claim_hqﬁg}niwas filed for

remnstatement to his former position of Track Foreman.

Fetitioner 1nsists  that the extension of discipline involved in
precluding Claimant’'s retwrn to  the  pasition of Foreman was
wnwarranted and & viglation of the Agreement. farrier, on the
other hand. maintains that Claimant has done nothing since his
lemiency  rewnstatement to change the opinion of the supervisors
with respect to his ability to handle the 10b of supervisor.
Furthermore, Carrier argues, that Claimant has not met his burden
of proof to show that be can handle the posation of Track

Foreman.

Pt e lonag beeitn held that the Carrier, exclusively, must make
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the determination and has the responsibility for determinina  the
fitness and ability of an emplovee for & particular position.
Thig is indeed even more significant with the respect to the
ability of & employee to handle a supervisory position.
Carrier’'s decision in disputes involving such fitness and ability
questions are not subject to being overtuwrned unless it cgqh_pe
shown that the Carrier’s action was based on arbitrary or
capricirous conglusions which are not warranted. In this ;ﬁstancE,
there is no evaidence whatever to suppport Petitioner’s contention
that Claimant had demonstrated his ability to handle_ the
Foremarn's position. Furthermore, again it must be noted; that the -
Carrier has the exclusive responsibility to determine fitness and

abrlity and, since no arbitrary or cCcapriciocus action was

windicated. the claim must be denied.

Claim denied.
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