FURLIT LAW BOARD ND. 2774

Award No. 174
Case Mao. 174

PARTIES Brotherhood of Maintenance of Way Emploves
I and )
DISPUTE: = Atchison Topeka % Santa Fe Railway Lompany ) B
STATEMENT "L. That the Carrier’s decision to dismiss
oFE CLAaLr: E. J. Charley was in violation of the

fareement and was without 1ust cause.
Z. That Carrier shall be required to
raeinzstate Claimant Charlev to his.
former position with the Carrier with
serniority and all other rights restored
unimpaired and compensation for all

wace loss sutiered because of violation
as referred to above."®

FINMDINMNGS . - — o B

oo the whole record. after hearing, the Roard finds that the
parties herein are Carrier and Employees within the meaning of
thiz Railway Labor Act. as amended. and that thie Board is dulw
constituted under Fublic Law 89-4545 and has iurisdicition of the

partievs aund the subject matter.

Claimant had been emploved by Carrier for approximately 12 .vears
price to the time of his termination. His last position was LbEhst
of & machine gperator on the steel gang. The facts with tespect

to the incadent which ocourved on Juliy 19, 1984 are nobl in

dispuks. 1t approvimately ¥ a.m. Claimant reported to the depol

|4



in Gellop. hMew PMexico to be logaded with other men on busecs
destined for a work site in Illinois. One of Carrier s
representatives was busvy assistinag smplovees to fill out abzenboe
ballct forms for participation in a HNavalg tribal election.
Claimant herein indicated his desire to have an absentee ballot.
but was havinag trouble Qecalling ‘his census number. Carrier's
officers felt. based on Claimant’'s behavior and the smell of
alcplhol,. that he was under the influence of intoxicants at that
time. When guestioconed. he admitted teo drinking three cans of beer
prior to reporting for the bus ride. Carrier thereatter refused
to parmit Claimant te board the bus and removed haim from service
pending & formal investigation. A formal investigation was  hetd
and Claimant thereafter was found guilty of the charges, havina
in that investication alsoc admitted that he had consumed thires
cans of beer priocr to reporting for the bus ride. The record also
indicates that Dlaimant had previously in 1231 been tremoved from
service for a similar tvpe of vioclation. Rule &, but had beon
reinstated on a leniencvy basis some seven months later. He had

other disciplinary problems as well. but none of them serious.

Fule & provides as follows:

"The use of alcoholic beverages, intoxicants,
narcotics, marijivana or other controlled
substances by employess subject to duty., or

their possession or Use while on duty o an -
company property is prohibited.
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Emplovees must not report for dutv under the
influence of any alcoholic beverage. intoxi-—
cant, narcotic. marijuana or other controlled
substance. or medication {whether or not pre-—
scribed by a doctor) that may in any wavy ad-
versely eTfect their alertness. coordination
reaction. response o safety.”
The Oraanization argues that Claimant was not reporting for dut.
at the time that he was remaoved from service, but was merely
reporting Tor transportation (free transportation) to a job site
some 1400 miles distant. Therefore, he was not subigct Lo dute
for at least 24 hours and had no alcohol in his possessioh at the
time. The Organization argues that Rule & does not prohibit an
emplovee from being under the influence on company property, S
sych. {He was not charged, according to the Organization, with
viclation of Rule G.) Thus the DOrganization concludes that HMr.
Charley, at the time,., presented no problem whatever with respect
to wark. In view. therefore, of the fact that Claimant had been
with Carrier for some 12 vears and of the insufficiency of the
charges proven against Claimant, ithe Organization maintains that

the penalty assessed was unduly harsh, capricious and i1in abuse of

discretion.

Carrier notes that there was no question but that Claimant was
under the influence of alcohol at the time, since he admitteca
freelvy to having consumed three cans of beer just prior to havinag
reported to the bus depot. Further, he had a& previogus recora of

a violation of a similar order and had been reinstated on &



DI7Y-I7Y

leniency basis followina dismissal. Furthermore, Carvrier notes. =
that his supervisors stated that be had an alcoholic problem and
would not seek help to overcome the problem. He was given the
opportunity to participate in the Santa Fe's Employes f#fissistance -

Fraagram but chosg net to do so.

The Board notes that while the Organization’s position is correct
in  that Claimant was not about to engage in any responsibility
or duty for some 24 hours (due to the distance to be traveled)
rnevertheless, e was clearly under the influence of alcohol at
the time. He had reported for duty uwunder the influence of
alcohol by his gwn admission. Even thouagh the transportation t
be Turnished him was free this was clearly on company pBremises
and on a cempany vehicle at the time that hig transgres=sion was -
noted. The issue of whether indeed this was z vioclation of FRule
& (rather than Rule (B3) is a close guestion. However. under the
crircumstanrnces of Claimant’'s past record and his indicated problem
of alcohol use that issue appears fto be relatively unimporiant.
However. the Board believes that the CLarrier acted with some -

harshness  and with some gquestipnable discretion in determining

that the Claimant should e dismissed under alkl the -
circumstances. He was indeed not to work Tor a subzmtantial
pey 1od of time after reporting to the depot. The Bosrd
rRcogniTes full well, howevetr, the importance of emplovess

adhering to Carrier’' = rules particularly with respect to one
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problems of drugs and alcohol. Carrier canitot tolerate such
problems in the interest of safetv as is well  kEnown. In tnas
instance 1t . is the RBoard's conclusion that the discipline
accorded Claimant was too severe. He can be reinstated., as the
Board views it. to his foramer position with all rights unimpaived
subject to a favorable recommendation from a Carrier Emloves
fissistance Flan Counselor. Without that tvynpe of recommendation
Carrier would be engaging in undue rishk in reemploving him. Hie

return to service, of couwrse, will not be with pay for time lost.

AkaRD .
Claimant shall be reinstated to his former position
with all rights unimpaired, but without pay for
time lost. His reinstatement shall be subiect to.
a favarable recommendation from a Carrier Emplovee
fAissistance FPlan Counselor.

QROER

Carrier will comply with the Award herein within
thirty (30) days from the date hetrenf.
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