Spnt IC LAW BOARD NO. 2774

Award No. 181
Case No. 181

FARTIES _Brotherhoeod of HMaintenance of Way Emploves

0 _and ) o )
DISFUTE:: Atchizon Topeka & Santa Fe Railway Company
STATEMEMT "i1. That the Carrier’s declsion tc remove
OF CLAIM: Trackman Frederico Trujillo from service

mas harsh and unjust.
2. The Claimant shall be returned to service
with vacation., seniority armd all other

rights unimpaired and he will be made
whole for all time lost."

FIMDINGE o o

Upon  the whole record., after hearing, the-BDard finds that the
parties herein are Carrier and Emplovees within the -meaning of
the Railwayvy Labor Act. as amended. and that this Board is duly
constituted under Fublic Law B9-456 and has jurisdiction of the

parities and the subject matter.

The record reveals that Claimant herein, a Trackman who had
emploved by Carrier in 124635, was removed from service for being
insubordinate, guarrelsome and vicious to his Supervisor on Julisy
13, 1987, accordinag to the charges. and was Tound guiltv and
thereatter dismissed. The record further reveals that on  Juls

L35 the day in gquestion, Llaimant was to have traveled trom



Saringfield. Colorada to Ulysses., Kansas and was ta stav in
tlvszes. He wasz given permission by his Foreman to drive has
personal vehicle so that he and the truckdriver could return home
each evening. Claimant left his section gang and went to his
nome where apparently he had left his kevs. The gang. together
with his Supervispr and a Foreman, left the Sprifgfisld depot =zt
about 7:1% a.m. Upon passing Claimant’ s home in Springfield. the
Supervigor noticed Claimant’'s vehicle parhked at his residence. #t
appraximately 7:123 a.m. atter Claimant left his home he was
flagged down by the Supervisor on the highwavy. The Supervisor.
accompanied by the Foreman,., asked Claimant what he was doing when
he was supposed to be traveling to UlveEses. The Supervisar then
instructed the Claimant +to proceed toe Ulvsses, as he was
previcusly told {after listerning to his explanation}). According
ta Carrier’s testimocny, Claimant behaved in an insubordinate.
disrespectful manner to the Supervisor who then notified Claimant
that he was being taken out of service for being insubordinate
and guarrelsome. The Foreman's testimony cerroborated that of the
Supervisor with respect to the events which coccurred on the
mornang  in guestion. Claimant, ot course, denied beiria
wsubordinate or aquarrelsome or using abusive lanquage to the

Supervisor.

Carrier insists that there was nag doubt that., after a fair
vestigation, Claimant was found guilty agf violatina Carrier =

rules and the discipliine assgssed against haim was warranted. [hie



was particularly Lrue, accordina to Carrier, i view of the
seriousness of the charges and the Tact that Claimant had a poor
past record which included 11_ prior incidents of discipline.

including one prior dismissal.

Fetiticner argues that the discipline in this case was :leariv
unwarranted. There is no gquestion but that Claimant had the right
to use his own automobile and the entire incident which resulted
in the dismissal lasted no more than a minute or a minute and a
half., at best. Furthermore. according +to  the Orgamization.
Carrier ignored the Tact that "it takes twe to tanga™ in that the
Supervisor chose Lo harass Claimant for reasons which are
unknown., It was the Track Supervisor;s conduct which precipitatea
the incident and Claimant should not have been openalized a=
Carrier did im this instance. He was clearly not wholly

responsible for the incident or the argument.

Vithout much elaboration. it is apparent that the hearing officer
in  this investigation had the right to determine the credioility
af the witnesses. HMe chose to credit the Carrier Supervisor s
testimony wiith respect to the particular incident. Thus, frem the
standpoint of bthe evidence., there is no doubt but that Claimant
was indeed gquarrelsome and abusive to his Supervisor on the day
in guesticn. However. the Board must cbserwve that Fetitioner i=

cotrect Ln that there was obvigusly some harassiment on tihe par

I

of the Superwvisor with respect to Claimant. Furtrermeore, as Lhe

.



Beoard views it, the particular discipline accorded EClaimant in
this case was excessive. Even with Claimant’ s poor ﬁast record.
the circumstance of this particular incident did not warrant
dismissal. It is the Brard's view that a more appropriate remedy
wowld have been a significant suspension for Claimant’'s actions.
Thus it is concluded that Claimant ghail_be reinstated to his
former position with all rights unimpaired, including senioritv.
but will recieve no pay for time lost. His period out of service
zhall constitute & disciplinary lavy off. In addition. it should

be made clear to Claimant that thise is his lazst opportumity to

confarm to Carvrier’'s rules in order to retain his position.

slaRD
Claimant shall be reinstated to hais former
position with all rights unimpaired but witn-
out compenstation for time lost. His period
off duty shall be considered to have been =&
disciplinary lavy off.

QRDER
Carrier will comply with the Award herein
within thirty (320) days from the date hereocf.
Q(I /Lf/%%

M. Lleberman. Meutral—Chairman
€. F. Faose, Emmiayee Member e 'hrmon. Caf;ljr e iber 55

Chicago, lllinois
October 1,. 1988



