PUBLIC LAW BOARD NO. 3304

Cage No. 428
Award No. 393

PARTIES TQ DISPUTE: UNITED TRANSPORTATION UNION
-ande~

RURLINGTON NORTHERN RAILROAD COMPANY

STATEMENT QF CLAIM:

Claim ¢f Nebraska Senlority District (Wymoye) Conductor P.E.
Mendozs for reinstatement to gervice with seniority unimpaired;
ramoval of censure from his personal =ervice rscord; and pay for
2ll logt time as a result of an invegtigation held on August 3,

1995.

EINDINGS

This Beard, upon the whole recoxd and all the evidance,
finds ams follows:

That the parties were given due notice of the hearing;

That the Carrier and Employees involved in this dispute arxe
respectively Carrier and employses within the meaning of the
Railway Labor act as approved June 21, 1934;

That this Board has jurisdiction over the disputs invelved
herein.

Qn June 27, 1995, the Claimant was assigned asz thes Conductor
cn Train No, 37MR047 operating betwesn Kanmas City, Miascuri and
Lincoln, Nebraska. He went on duty at 2:00 p.m., &t Murray Yard
in North Ransas City and arvived at lincoln in the early hours of
June 28, 1955. Upon arrival at Carling Towar, hig off.duty point
at Lincoln, Mr. Mandoza called Trainmastey J.M. Edwards and
advisad him that he had sustaited an injury pricr te departing
Ransas City on Train 97MR047. The Claimant said that ha stepped
on some ballast (rocks) and injured his knea. He was saxamined at
a local hospital and he completad the reguired Pirst Aid
Notification form. . '

The Claimant was withheld from sexrvice with pay. According
tc the Carrier, thiaz was done as a precaution against further
injury. On June 30, 193%, the Claimant was advised to attend an
investigation on July §, 19985, to datarmine his responaibility,
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if any, for failing teo raport his personal {njury in & timaly
mannar; for failing "¢ work in a safe manner; and for besing
accident-prone. The investigation was held on Auguat 3, 1985,

Oon August 14, 1595, the Claimant was advised the he was dismigsed

from service.

Initially, this Board finds nothing impropsr about the
Carriar withholding the Claimant from sarvice with pay pending
nis diseiplinary investigation. The Claimant suffered no harm by

this decision.

Noxr do we bellave that the Claimant failled to report his
injury in a timely manner. His injury occurred at 2:30 p.m. on
June 47, 1595, Ten {10} hours later when the Claimant arrived at
Linecln, Nebraska, he promptly reportad his acgecident to
Trainmaster Edwards., The Claimant 4id not repert his injury
gooner since e did not experience any pain until he began his
road trip from Xansas City t©o Lincoln.

It is tlhis Board's congidered opinicn that the Claimant’s
varmination was unjustified, The Carrisr has not proven by
substantial evidence that the Claimant’s nagligenca caused his
personal injury on June 37, 1585, The Claimant was locking out
for train and engine movements in Murrag Yard when he alipped on
some vrocks. There is ne avidence that he was careless when this

accident occcurred.

The Claimant sustained eightoan (18) injuries during his 37
years of service with the Carrier all but two of which wers
miner., The Claimant was out of work a total of four days for 16
of chiese injurias. There is no mvidenca in the record bafors
this Board that the Claimant’s negligance caused any of his 18
injuries cver a sgnn of 37 years. Accordingly, the Carrier has
not egtablished that the Claimant was ingury prone merely because
ha incurred 18 injuries during his lengthy railrcad carear.

For all tha foregeing reasons, this Board £inds that the
Claimant's texrmination on August 14, 199%, was unwarrantad and
tha claim must be sustained as a rasule,
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AWARD : Claim gsustained,

carrier is direscted to make the within
Award effactive on or kefore thircy (30)
days from che date hareof.

& :
Robert M. O/’Brien, Nautral Member

Meer

. Magon, Employee Membex

R.L. Luthar, Caxrier Member

Dated: Mze. 2, 1991



