NATZQNAL MEIDIATION BOARD
FUBLIC LAW BOARD XO., J408

BROTHNERHOOD RAILWAY CARMEN DIVISION
TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION

angd
BURLINGTON NORTHERN RAILRCAD COMPANY

AWARD NO. 111
Pile No. SCA 91-01-18

STAIIMENT OF CLALM

1. That the Burlington Northern Railrzad Cowpany
viclated the taras of the controlling Agreesant,
particulardy Rule 35(a) and Rule 14(3) when thay falled
to investigate Twin Cities Seniority District Carsan John
S. wWalsh hafors terminacing hia from Carrier Servics.

2. That the Burlington Northarn Railread viclatad
Aveicle VIII of the Novenbar 29, 1988 National Mesdiation
Agrzemsnt when they railed to recognize Mr. Walsh’s
Carman saniority in the Twin Citiss Ssniority District.

3. That, accordingly, the Mrlington XNortharn
Railrcad be ordared to raturn !Mr., John S. Walsh te active
sarvice and reimburse him for sll wage loss incurred
during the time he ls being arbitrarily withheld from
activea servica and in additien restere all fringas
benefits including vacation, saniority rights uninpaired,
pasms privileges and be mads whole for psnsion banefits
and for any othar bsnsafit that he waulid have earned
during the period of tims that he is being withheld from
service commancing November 8, 1990 and continuing until

Froparly restored t£o geilve $EXVics.
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tUnder date of Cctober 18, 1990, the Claimant recsived notice
from the Carrier which read in partinent part as fallows:

suployment with Buriingtan Noxthern
mn:nd in tmmud sffactive Cctobeyr 185, 1990 due to '
your grois alsconduct. . . o

i
At the time this ccocurred, the Clainant was an exampt employee !

working without an employmant contract. He had been prozoted to !

this status from a3 positien as Carman and had retained uniori’:yi
gtatus as a Carman under the appropriate rule. Upon being notifiad ’
as quoted above, the Claimant ingquired as to "vacant positions -

witain the zaniority district so that I can axercisa my seniority,

L]

as allowed for ¥n Rule 14¢". He was than advised by the Carrier as

follows?

This is to adviss that bacause you vare dismissed
from sarvics with tha Burlington Northarn Railrcad
affective OCtober 18, 1990, your smployee file has beean
clossd. Thearefors i oﬁcn to exercise yocur

ly dacl

sgniority is rcespectfu

Rule 14(¢) reads in partinent part as followa:

An saployses inveluntarily relisved from an ofgicial
Az supervisory position with the Company . . . may within
em.zg (39) calendar days thereagter return to his former
positicn previded it has not beaan abolished or z senicr
amployss nhas not exarcised Aisplacement rights thereon.
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he Organigation aryguss that the Claimant was antitled, undar
the cizcumstancss of his baing "iaveluntarily relisved® from an
exanpt position, to exerciss his Carman saniority under Rule 14(c¢).

I+ fallows, according te the Organization., that any diseiplinary
action taken againat the Claimant xust & preceded by an l
invewtigatien undsy Rule 35(a), vhich of ccurse did not ccouxr in
this instance. '

The Organization alsc notes that the Claimant’s scniority!
retantion as a Carman is ensured through Article VIIT of tha 1986
National Mediation Agresment.

The Board finds the Organization’s position is corract in

instances whnrg an employees leaves axeapt status yhile still (
nelding smplovasnt atatus with the Carriar. Hers, bowvavar, the
Claimant was tsrminated from amploywent for alleged causs. While
the Carrier had ths optien (which in many casss is electad) sioply
£0 ralesse the Claimant frowm iiis exempt status, it is not reaquired
to 40 se¢. Rather, tae Carrier alassted to tarminsts the Claimant,

In support of this position, the carrier citas Yeurth Division
Award No. 2511 (Bailer) as wall as othars Zfollowing the saze
reasoning. Tourth Division Awvard statas in pertinent part as

follousi

In order for the B3oard to held that alaimant’s
tarminacion vas impropar it would be necsssary to ging
that Caxziar violatad un anforceable limitation on its
otherwise unrestricesd right £0 tarminats amployess with
or without cause. But thers Was no contractual
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limivation én Cayrier’s right to terminate claimang,
since his smploymant wvas not covarad by any agTresment.

The Board finds thig rsasoning fully applicable here.
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Claim danied.
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MERBERT L. MARX, Jz., Chalrman and Neutral Hambar
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ROBERT K. SCHATER, Imployes Nember

NEW YORX, ¥X

DATED: G.P!J‘ LCEALL T
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