PUBLIC LAW BOARD NO. 34560

Award No. 27, 2B, 29
Case No. 27, 28,29

FARTIES ) Brotherhood of Maintenance of Way Employes
Ig and
DIGHUTE . - Burllngton Northern Railroad Company
STATEMENT _Case No. 27 ’ e e e
OF CLAIM uy, Euirlington Northern Rallroad viclated the effec—

tive Aareement September 17 (Wednesday) and 18
(Thursday),. 1980 when using First Class Carpen-—
ter R. C. Fluhatrty t0 relieve the regular assigned
Draw Bridge Tender on Columbia Bridge #1 between
Fenewiclk and Fasco, Washington, during. the regular
shift of 4:00 p.m. to 12:00 midnight instead of
using Draw EBEridge Tender‘D. D. Williams.

2.Claimant D. D. Williams, the regular assigned
Draw Bridge Tender assigned 8:00 a.m. to 4:00
p.m. now be allowed eight (B) hours time and one-
half for this violation on September 17 and 18,

1980, a total of 1& hours pay in the amount of
$217.92.

Cage Na, 28 . s = - Ee = T T -
1.Burlington Northern Rallroad v;olated the effec— -

. tive Agreement, Wednesday September 3, 198D when
using Firget Class Carpenter R. C. Fluharty to_fill
the reqgular assigned Draw Bridge Tender position
on Bnake River Bridge #2 southeast of Fasco, Wash—
ington during the regular shifit of 12:00 midnight
to 8:00 a.m. instead of regular asslgned relief
Draw Bridge Tender W. E. Miller.

Z.Claimant W. E. Miller is the regular assigned re-—
lief Draw PBridge Tender on Bridge #3 and he now be
allowed six (&) hours and forty—-five (45) minutes
of pay at his time and one~half rate of pay. Total
amount claimed is $91.94.

Case No. 29 - T

1.Burlipgton Northern Rallrand violated the effective
Agreement Wednesday, October 15, 1980, when using
First Class Carpenter R. C.’Fluharty to relieve the
regular assigned Draw Eridge Tender on Bridge #1
between Kenewick and Fasco, Washington during the
regular shift (4:00 p.m. to midnight) instead of
using Draw Bridge Tender D. D. Williams.
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Z2.Claimant D. D. Williams, the regular assigned Draw
Bridge Tender assigned 8:00 aim. to 4:00 p.m. now
be allowed eight (8) hours time and one—half for
this vislation on Dctober 19, 1980, a total of
eight (8) hours pay in the amount of $108.96.

FINDINGS Y . e e -

Upon the whole record, after hearing, the Board finds that the
| parties herein are Carrier and Employees within the meaning of
the Railway Labor Act, as amended, and that this Board is duly
constituted under Fublic Law 89—-4%46 and has Jjurisdiction of the

parties and the subject matter.

The three disputes indicated above have been consolidated for
purposes of analysis since they deal with identical problems
invalving different days and different claimants. The issues are

exactly the same for all three claims.

The two Claimants herein, Mr. Williams and Mr. Miller are
regularly assigned BEridge Tenders at Pasco, Washington. Mr.
Williams with a seniority date of December %, 1935% was iregularly
assigned as Tender on Fridge 1 Sunday through Thursday with
Friday and Saturday as rest days'(E:DO a;ﬁl to 4§60_ﬁ;m. éhiféj.
Claimant Miller with a seniority date of May 2B, 1975 was

regularly assigned as relief Tender on Bridge #3 at Pasco, working
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Tuesday through Saturday with Sunday and Mmhday as restr davs.

Both men’'s seniority was on Roster No.rl, Rank D. Mr. Fluharty
worked two days a week as a relief Draw EBridge Tender dh the
second shift 4:00 p.m. to 12:00 midnight on Saturday and on

Sunday on Bridge #3. On Wednesday through Friday of each wgﬁk,

Fluharty worked as a First Class Garpéﬁtér on the PaschCapitQ}'s

 B&E craw, with rest days on Ménday antd Tuesday. He had sgniarity
on Roster No. 1, Rank D Draw Bridge Tender of August;a, 1935. He
was senior to both Claimants. On the three déys in&iggted in the
claim. the regularly assigned Bridge Tender did not éﬁﬁea} for a

varrety of reasons and a relief coperator was required. On alt

three occasions, Carrier called MF. Fluh;rty and used him at an
overtimg rate of pa§ to fill the ﬁemporary vacangies. This was
the circumstance which triggered the &isputes herein. It should

dalso be noted that on the dates in questinn'Mr. Fluharty chked
his regularly assigned position as a carpénter for eight ”Eours
and then performed the bridge tender work at the time and
one—~half rate of pay for the First Class Cafﬁégier, iﬁ accordance

with the composite service rule {(Rule No. 44).

The Organization notes first that in each instance the exact
lucation aof the absent emplovee was the location of a draw bridge

tender who were the Claimants in these cases. In sach case the
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Claimants were not afforded the opportunity to perform the
overtime work preceding or continuous wikth their regular

assignments. The Organization notes that there is separate

seniority for carpenters and draw bridge tenders and that M.
Fluharty was a carpenter at the time of his assignmeniﬁta_the
draw bridge teﬁder work. The Organization argues first ¢hat the
. disputes arpse when Carrier made the unilateral assignment-to
moi-e than one occcupation. This has been éealt_QA£h previously by
& Third Division Award (Award 16571 and companion Award 16572i in
which the Referee held that the Cafrier was not entitled to
urnilaterally make assignments to more than one 6ccupaticn without
negotiation. According te  the Drganizaéioh;_ ﬁr. 'Fi;harty was

entitled to do draw bridge tender work, and that would be relief

work only, on the Snake River Bridge on Sunday and on  the

Columbia River Bridge on Saturday, both days 4:00 p.m. to 12
midnight. The ODrganization insists tha£: M. Fiuharty’s majcr
assignment and clascsification of work is under Rule 858 (f) and is
not that of &a Draw Bridge Tender but that of a First Class
Carpenter. The Drganization emphasizes the }act thatrFluharty /is
entitled +to protect only the relief positions as Draw Bridge
Tender to which he is assigned by bulletin. This assignment of a
two—day relief assigrmnment does not allow him to work mote than

those two days as a Draw Bridge Tender. The Organization relies,

among other rules, on Rule 29 dealing with employvees required to

I

B



PLd 3960

work continuwously from one regular work period into another
regular work period. The position of the Organization is also
supported it contends by Rule No. J0. The 0Organization arpues,
finally, that Mr. Fluharty was not assigned in the same class and
Fank  of Draw HEridge Tender as Claimants and is not an extra or
unassigned employee and is not at  the same location. The
- Drganization concludes that the Carrier vinlated the Agreement in
using a First Class Carpenter from a different rank in the EB&B
subdepartment to fill a bridge tender position in Rank D on  an
pvertime basis ipstead of using Claimants who are regularly

assigned bridge tenders.

Carvier’s fundamental position is that Mr. Fluharfy was the mostr
senior of the bridge tenders and CLarrier did not vipclate the
Agreement by assigning the overtime relief work to him. In fact
Carrier insists that the UOrganization has not mét its burden of
proof and bhas failed to establish that the Claimants, who were
junior to Mr. Fluharty, were contractually entitled to work the
vertime. Carrier argues that Mr. Fluharty, who clearly is the
most senior emplovee with seniority in Rank D Draw Bridge Tender
class should have been entitled to the overtime and was indeed
properly assigned the overtime in question. Carrier cites Rule 2

ta) of the Agreement dealing with se;iority and also with the

basis for assignment of employees fo vacancies, With respect to
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overtime there are no rules dealing with the assignment of
overtime, but the issue has been clearly and vigorously
determined on numerous occasions. Carrier cites Third Division
Award 19758 involving the same parties. In that award the Board

held, inter alia:

"We have consistently held, that unless
overtime is specifically excluded from the
seniority provisions of an agreement, it is
subject to them....Overtime is & rondition
of employment and unless specifically ex-—
cluded, it is to be deemed as part of the
berefits of seniority.”

Carrier states that following the issuance of that award it has
assigned overtime according to seniority as in the instant case.
Carrier argues finally that the Organization has cited npo.rules
in the Agreement which support its interpretation and thesis in
these claims. In short, the Organization has failed to establish

any contractual basis for the claims invelved in this matter.

As the Board views it the sole issue presented in these disputes
is whether the Organization has met itg burden of proot
establishing the fact that the Claimants, because they have
regular five day assignments, should have preference to overtime
work over an employee with more ssniority as a relief Draw Bridge

Tender, when the relief Draw Bridoe Tender only worked two days
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per week in that assignment. From the Board’‘s point of view there
has been no rule cited in the Agreement which supports 7the
Organizations posture in these claims., It is well established and
acrepted by both parties to this dispute, as well as other
participants in this industry {({Third Division Awards 24943 and
14161, for example)} that unless there 1is a local rule or &

negoltiated local practice providing for the assignment of

wvertime on some basis other than seniority, sénin?ity shall be
the determining factor in assignring overtime. The Drganizat&én
herein has supplied no evidence of a 10:51 practice or rule which
would suppori a different conclusion. Mr. Fluhar£y had senivrity
over the two Claimants and was entitled to the overtime, as the
Baard yiews it. If the Carriesr had assiéned Ehe ovértime to the
Claimants involved herein under the clear terms of the Agreemerit,
M-+ Fluharty would have had a legitimate claim for "the time
involved., Carrier did assign the aveftimériﬁ ac%?rdaﬁce Qith the
Aoreement and the_Drganizatian has not established any basis
specified in the contract for a different mode of assignment. The

claims must be denied.

il
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Claims denied.
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Carrier Member
St. Paul, Minnesota
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Employee Member

M. Lieberman, Neutral-Chairman
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