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Award No. &3
cCase Ng, &3

Brotherheos of Maintenances of Way Emploves
and
Burlington Northern Railroad Company

The Agresment was viclated when the Carriar as-
signed cutside forcRs to unleoad and distribute
ties fTrom gondola cars at locations between
StanleRy and Temple, Nurﬁh Dakota; Surrey and
Harlsrude, North Dakota; Devils Lake and Leseds,
Nortn Dakota: and betwesen Staples and New York
Millm. Minnesota on varicus dates beEginning
December 11, L1981 through April 22, 1982 (Systam
fTrlee T-D-192C, T=-D—19&C, T-D-205C and TM=4Q4C}.

The Carrier also viclateyg the Agresment when it
did rnnt give the Beneral Chairman advance written
notica of its intentign to contract out said
work, as stipulated in thq Note to Rule 595,

As a consequernce of the atoremaid violations.,

Group 2 Machine Operator V, M. Selfors shall be
dllowed pay at the applicable rate for all straight
time &nd overtime work performed by the contractaor
on December 11, 12, 14, 1%, 16, 22, and 23, 10Bi:
Januery 3, &, 22, IV, 26. 27, 28, 29; February 1,
2. 3, 4, 8, 8, 9, 10, L1, 12, 1&, 17, 18, 19, 22.
220 24, 9 and 26, 1982, Group T Machine QOperator
fie J. Scehneider shall te allowed eight (8} hours of
pay at the Group 2 machine operator’'=s straight taime
ate plus any applicable gvertime pay for work per-
formed by the =ontracteor on March %, 20. I1 and
Bprit L, 2, 5, &, 7. 8, ¥, 12, 135, 14, 19, 14, 19,
:‘-‘op 21' ang ZIZ2, i9Ba."

LUpon the whnle r=oprd, atter hearing, the Board finds that the

partiss

herein are Carrier and Eaployess within the meaning of

{me Hallweay cabor Acl, as amended, and that this Board is dulv
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constituted under Public Law 89-4354& and has jurisdiction of the

parties amt the subject matter.

The Claimants herein, Group 2 Machine Operators, were ragularly
aseigned in tha Carrier’'s roadway sguipment subdeapartment werking
at Minot, North Dakocta and Staples, Minnascota a«t the time of the
iricldants ipvolved in thais dispute. On the dates specifiwd in the
claim 1 December 1981 and Jﬁﬁﬁarv through April 1982, Carrier
contracted out the work of unloading ties from gondola cars at
various locations in North Dakota and Minnescta ta the Herzog
Manufacturing Company of St. Joueph, ﬁléinu}i. All the poaints
involved in Minnesota angd North Dakota were in Carrier’'s Twin
Citias region. The ties were removed Trom the gondola cars by a
gpacial machine knowrn as & "cartopper.' Carrier did not own such
a hakChine and a machin® was available from the centractor oniy
with 1ts own operator. At varicus points during the unloading of

the the tiga, CDarrier’'s own maintenance 37T way forces were used

te s#sslst in the umloading process.

The record indicates that prior to the svents herasin, over a
period of many decsdes, ties had been shipped and unloaded on the
right o©of way after arriving in either cattle cars aor flat cars.

When khwey arraved at the work locations they were unloaded by
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hand. This function was performed by track forces. In 1977,
Carrier attempted to move ties aﬁﬂ gondola cars amd there were
many problems with the track forces in attempting to unload them
by hand., in }act, dH February 25,' 1977, the Vice Gengral
Chairman of ‘théh Organizaﬁlon reguested hhAE‘EEa ﬁaiﬁtunanca Qf
way emplovees wouwld not bBe asked to unload ties under the
condikions which prevailed when they were shipped in gonuéla

carg. Larr-ier responded at that time in 1977 advising the

Organization as follows:

"“flease be advised that it is not the policy of
the Minnesota Division to unlead ties from
gondola cars. I1 we do recwive any ties loaded
mn gondala cars, we will make arrangaments to
unload 1n some other manner.”

The record  indicates that the alternative methods Carrier
EMPpluyes weere Wusing its own forces with eirther locemotive cranes
ar  athar a&shings oand  Als0 weing dontractors, such as Herzog,
whigch wae oquipped for the particular task. Apparently. Carraisr
dRtarmined  that {1t was much more efficient to unload ties fTram
gyondola cars by which muth larger gquantities could be shipped,

than Ln any other manner.

Fotitioner argues it wesence that the Carrier viclated the Scoom

Rule with Note to Rule 305 as well ez Appendix F dealing with the
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Mediation Agresment of October 7, 1999 in its actions in
contracting out the work of removing tiex to thé Harzuq' Campany .
Petitioner maintaine that thé work of ruﬁuving ties féam various
railrpad c;ri has been higtnri:a}}y and sxclusivelv the work of
its members and, further, that Carriesr wae obligated under Ruls
3% and ats Nnﬁa, in pnrti;ular, to notify thé Qrganization of its
wntention tn contract aut sugh wark, If'ﬁhi wark, indamd, was a
change in method under the Mediation Agreement, again Carrier was
abligatmd.‘;s the Grqaniaatian'QLGWB it, toc notity the Petiticnar
uf its intention to make a material change in its cperations. In
mither event the Organization insists that Carrier viclated the
Agreasmaent, 1in particular the entire Scope Rule, by contracting

out ‘work which was custcmarily performed by smploveas in  the

track depsrtmant.

Careige € argunent may be s«ummarized to indicate that the wark of
unlicsading ties from gondola zars has not been historically. and
hy systamwide past practice., the exclusive work of emplovees
coverad by the Maintenancs of Wiy Agreement and, in particular,
not by Machine Operators. The work ir cuestion ise not specified
in thae Scope Rule of the Agresment and since exclusivity as wall
in terms of practice has not peen established, the claim has no
Mmertt «a Carrier vaews 1it. LQarrigr insists that thers was no

slolation of Lhe Note to Rule 5% in 1te actions. Carrier relies,

2 bo- 63
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1t part, an Award No. 8 pf’Publ;c Law Board 22046 which specified

e
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in pertinent part:

"The Scope Rule of the parties’ Agreement, like

~that ot the Capitol's MB, is & ganeral sceoe
rele. In such circumstances the Organiza-
tions prevail under the Nopte to Ruls 355, must
Zhow reservabion of the disputed work o
Mainlenance of Wavs emplaovess by exclusive
systemwida.”

8 careful check pf the record of the digpute does not support any

pruporshion tnat the wort of urloading ties from gondocla cars has

.

tseen pRrformed gxclusively by employess :nQn%nd by the ﬁarﬂngént
1t guestion. In facht it is evident that for ng lgast ftive years,
since 1977, the removal of ties from gondola cars has had a mixed
gpractice using bhoth cutside contractors 26 well as employer’'s cwn
track forces, Thus Fetitioner has not met its burden of showing
withet axclusivity or aven cusitomary performance of the disputed
warl: by ite own membwrs. Furither, 4Lt 1% evident that the
particular taskg especifiwmd in the claims are not spelled out with
particularity in the Scope Rule. Although it 1s true that track
forces have customarily and hastorically unlosded ties by hang
Frrm v ar Los Other types of Carrier’'s Sars, that 18 not the issue
uatore this Boerd., By i1tz language, the Note to Rules 35 doss not
greclhinie the fanding that work must e «t least customarily. if

noet  arclusively, pertormed by emplovees represented by tha
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Fatirtioner for tha Petitlioner to succeed. In this inatance, the
work was neither exclusively performed or custaomarily performed
by track forces nor was the work spacifiad in the language of the
scope rule, The Bsarrd is constrained to conciude, in view of the
fact that Fetitlunér has failed to demonstrate that the work in
guestion was reserved to it by agreement, custom or practics,
that tHe claims must e dismisssed for lack of praoof. (See Thaird

DivisElon Award R927&.)

AWARE

Claim dismissed for lack of proof.

I

1. M. Lieberman, Neutral-Chairman

% rody “y:%t?hé_.______.__ ’ WA&,-W

Careier Mnmbafczzi__j Emplaovee Member

St. Faul. Minnecota

’W . 1938
@Mz&’
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NT_TO 6 C_LAW BO. NO. 346

In reaching its decision in this case the Majority stated that:

" A careful check of the record of the dispute does not support
any proposition that tho work of unloading ties from gondnla cars
has bocon porformed exclusively by employees coverad by tha
Agreement in question. In fact it is evident that for at least
five years, since 1977, the removal of ties from gondola cars has
had a mixed practice using both outside contractors as well as
cmploysar'e own track forces. wik"

and that:

" ##d Although it is true that track forces have czugtomarily and
historically unloaded ties by hand from various other typas of
Carrier's cars, that is not the issue before this Board., ¥k

The Board goes on to deny the Claim bassed upon the Organigation's
failure to establish that the tie unloading work involved here was exciu-
sively performed by Maintenance of Way forces, The Board's datermination is
in arror as follows:

First, this dispute invelvnod tho Carricr's uncontested failure to give
the Geasral Chairman advance written notice of its intention teo contract out
thte Lie unloading work in question. This Board, in considering the gueation
of "exclusivity", departed from the well established body of swards espous-
ing the principle that the questiopn of exclusive reservation of work has no
application iu disputes involving the Carriers failure to provide the requi-
site advance notlce lu accordance with Article IV of the May 17, 1968 Na-
tional Agreement and similar rules inveolving advance nolice such as the Note
to Rule 55. In this connection we invite attention to Third Division Awards
18305, 13687, 18792, 18999, 19578, 19631, 19899, 23203, 23354, 23578, 24137,
24173, 24136, 242BG, 26016, 26174, 26212, 27012, 27185 and Award No. 5 of
Public Law Boasrd Neo., 43086. Typical therecf is Third Division Award 19578,
wherein the same nesutral membsr involved hare, hsld:

" We have rejected the exclusivity argument in & long line of
cases, starting with Award No. 18305, and see no roason to
depart from this reasoning. It ls apparent that Carrier has
ignored the provisions of Article IV and hence we shall sustain
Part 1 (a end b) of the Olaim."

“«1 =
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Third Division Award 23203 hald:

"GCarrier arguss that the organization did not have wxclusivse
rights to tha work in question and thereiure it nesd not confar
with the ganaral chairman, This Board has addressed the
axclugivity issue i previous awards and has rejected the
argument that the organization musl prove exclusivity prior to
carriar bsing required to give notice under Article IV (Third
Nivision Award N. 19574, Lieborman)."

By making a determination xelative to the guestion of "exclusivity' the
Roard has departed from the wall established and well reasoned body of
awards holding to the effect that the question of exclusivity is not appli-
cable in circumstances involving the Carriers failure to provide advance
notice of its intent te contract ocut work.

Second, we submit that this Award {s in error because of the Buard's
datarmination that while track forces have customarily and historically
unloaded ties "that 1o not the issue before this Board." The Board is in
arror heacgusa this dispute very plainly concerus the Carrier's assignment of
outside forces to perform work unloading crossties along the right-of-way.
Whethar such work was accomplished by hand or with the aid of mechanized
squipment is immaterial. The cheructer of the work involved is the central
copcerp. In this instance the Organization established the fact that the
work of unleading crossiies was work customarily and historically performed
by Maintenance of Way forces. It is a well established principle that the
Agraoment applies to the character of the work and not merely to the method
of performing it. Apropos here is Third Division Award 13189 which held:

"Once 1t ls ascertained that a certain kind of work belongs to a
class or craft of employes under the provisions of an Agrsemant,
either specifically or impliedly, that work belongs to such class
or crart, rogardless of the method ur equipment used to perform
the work. The Agreement applles to the character of the work and
nét merely to the method of performing it.”

In the final analysis, it 15 clear that the reasoning applied in Award
No, 83 af Public Law Board No. 3460 is faulty, therafore, I dissent.

8. W. Waldeier, Vice President



