FUBLLC LAW BOaRD NO. 3440

Award No. &4
Case No. 64

FaRT IES . Brotherhood of Maintenance of Way Emploves
fn - ard - _
DISFUE Buriinoton Northern Raillreoad Company
STATEMENMT 1. The Carriecr violated the ﬁn}épﬁént when 1t re-
OF CLATk: called Junipr Sectionman K. E. Dovle.to till

w temporary vacahfs as Coob lMelper from Febru-

Aty 1. 1982 to March 15, 1982, instead of re— =

calling Sectronman D. J. Mausolt who was senior,

avarlrlable, and willing to fill that vacanov. T
2. Bumcause of the alaresgaid viaTation, Sectionman

2, . Manesolt zhall be allowed 32,102,040 pluz

ary and w1l cvertime pay alldowed jurior employes

e . Dovie, duwring the clzxim dates.®

Upon the whole record. afler hearing, the Board finds that  the
partise hereiln are Carriege and Emploveés within the meaning of

tine Raoalway Labor Act, as amended, and that thas PBeoard 15 dulw

consts tuted wunder Fublis iLaw 894584 and has Jjurisdiction of the

pertrese and the subiect malter.

The record indicates that Claimant had a seniority date of March

17, 1980 and Mr. Dovle. also a Sectionman, had a sepiority date

at  March 26,. 1980, At the timé‘ﬁf-ﬁhéidispute hereirn. bolh

eaplovess ted been furlowahed as & reswult of & forrce reduction.

The resord dndicales that the parties signed and entered into a

i
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new regional gang agreement on December 17, 1981. In January of
1982, the Seattle region of Carrier ; commenced operation of &
regaonal  steesl gang. in order to aclivalte the gang. a number of
phplovess had to be recalled {from Turlouwak. In this period of
time Carrier delermined thal it would be necessary to fill a
Lerporary Epolk Helper’'s vacaney bn the gano pending bulletin and
.Aasslanmenl. In order to {fulfill that nesd, Carrier recalled
SBectironman R. E. Dovle to- fill {t1he temporary vacancy. He
cummenced woris on February 1, 1282. Claimant was recalled and
roportod for won bk oon March 22, 19B1l.  The record also  indicates
bliat anvther oemploveos, a Secltionman famed Galloway. had =
semioraty date of May 16, 1979 and was recalled and reported fTor

weitl o the same sheel oano on February 22, 1982. -

Fetitloner relies in part on Rule 9 of the Agresment which

proavides 1 relevant portion as follows: - o

"When an emplovee . laid off bv reason of force
reduction desires to retain his seniority riaghts.
e mitgt withan ften (10) calendar davs of date so
attecled frle his name and addrezs ain wr-itinag
e the form supplied for that purpose. with his
foaraman ar supervisor with copy to General Chair-
mar . recdapl of which will be achknowledged in
writing by the Company. He must advise 1n writing
ot any subseguent change of  address, receipt of
wiich will be saimilarly acknowledged. When new
positrons of more than thiclty {30) calendar davs -
curation are establisted o when vacancies nf more



than thirty (320) calendar dave duratlion ocur.
empl oyvees who have complied with this rule will be
callad back to service in order of Ltheir seni-
1ty . eeas”
frelitioner alleges that Dlaimant had fTiled hice name and address
i, timelyv fashion with Carrier as reguired bv the rule and was
sniitled ta be recalled to service “in accordance with his
emniaority ranling when & temporary position was available. In

thile case. accordang to Fetitaoner . Carrier dad not notify  bham

when the tenporary position was available and did not give him an

wplroriurna b, to return to servige: instead Carrier recalled and

egmed A Tunior emploves, namBly., Mr. Dovie.

Ferbty tioner notes that Carrier attempted to excuse its mistake in
iz anstance by indicating that there were soms difficulties in
coplementing the new rule and that  at  in agood Taith méde én
atltempt to abide by Lthe rule in this instance. Carrier’s alleged
problemse, according  to Fetitioner. were inéuf%iﬁieﬁt Lo Excuée

tts obvious and clearcut violation of Lhe provisions of the Rule.

fn  the course of that mistake in implementing recall process.

Claimant was made to suffer which was unconscionable from  the

~tandpoanl of the Organization. In addition, Carrier’'s argument

Pl Claimant was nobt a propsr Claimant  in this  matter is  an

ertror since e was entitled to be recalled to fill the temporarv

vacanoy by virlie of sEniority. whether or not some other
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it oves hed @ bollier riohlt te claim the worl,. Fetitioner argues -

et e I &me ot Lhe claimant Lit immaterial insofar the

o
n

vioielion of the Aareemgent i1s concerned  and should e of no

corn o Yo Jarrier {Third Divaislon Awards 106%0 and 18557).

Larprier argues Lthal thore has been no affirmative showing by the
cir manid cetawn Lhiol Cleimant had on file the proper form indicalbing
Vit pAang ane =dd een: o and Lhatlt an . accoraasnce wilh such form he was
entailled Lo be recalled in advarnceE — of —Mr. Dovie. Furthermore.
RS N AN ET: AR thal Clagmant was not Lhe senior emploves o Lhe
St stnice Mr. Galloway bheed more Sseniority thers fier dad zuel 4
tiwavro foare, i wlaam 21s savalad. Im addgaxtaion, 1t 1z noted that
Sarraer atled_ain good taaith in this instance and all available

atsy ey owart. simertlalely pul Lo worl and_every albiempt was  made

P L arrLner Lo e Qnsy 1y recall emplovess 1o protecl (temporar.y
el AT LENS . There 15 " no showing by ihe Organization to gairsay

Phae =latement.

TN treer  powrd anslvoes the record of bLhiy daigpute 21 1= mpparent
Fheat thee 1sgsae wf whether or not Claimeant had the  praoper foarm
TEEEA o Tl wes NGt o samed on Lhe properity and. o oaddaitaion. 1t
1w wel?P  evidenl Lhat suc b form wae on T1ie since Claimant was
anderd recelled an Marc!s 198Y. With réspect to the argument  that

) eramant, wEe L impreper Claimant an bhis dispute, the Board
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dose nabk aogree, This Board believes that the rational Tor such
ceic la=3tgy 1% woll crprevesed in Third Divasion Award 18557 whaich

hedds, anter alia, as follows: : - - -

"Fioe of a group entitled to perform the work
wAay prosecute a claim eyven.aid _there be _others
havanu &« preterence to L. The szzence of ithe
clazaim by Lhe DOraanization s for rule violas-
Liran and the peralty claazm 1s merely i1ncidental
i 1k The faclkb_that anolher emplovees may have
< obeetter rraht o mabke the cleam 18 0f o con-
cerrn 1t Carrirer and doee nol relleve Darrier of
Pl waolatron and penslity ot tsing therefrom.
e Lhe Ho@ard vipws 1t, Ythere is no doubl but that Carrier did not
chades byt cenaority recall provizions of Rule 9 crtred suprs.
v e cielarnce ., Claimant was availalbile ealyed should have bheen
caliend an wreferepce to Me. Dovle. S In Accordance with
Yrngestending prachlce, bhowever, and i1n view of the points made by
Fary qver vrr tlhies score., Cleauamant is ndt enbtirtled to overtime pay
ar suc He 1 entatled. howsver, for payment for all time lost
st e veaudt ot Lhe imperoper  assianmeEnt up to Mareh 19, 1982

nocluding strarabt time for any overloiws word by Mr. Dovie durinng

Fhe claim poriad.s ) e C T "
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T Claam sustaarned. L I -
L. Blarmant zhall receave stralaht time pay 1n the =
amount of 7, 10Z2.40 plus straight. time for any
wyel Lame pav allowed Mr, F. BE. Dovle during the
period Trom February L, 19282 through March 19, -
igg2. ’ _ _ -

Carrier will comply witit the Award herein within
tharty {30} davy from the date hoerecof.

N )

T F. H. Funk .
Emploves Member -

.

Wi Hodvnsbvn
Carrisr Membeyr

v/ 44?

St. FPaul, Minnesocta . . . I - ) . .1 =

Tonada,

Ses” 2¥. 1988 S —



