FUBLIC LAW ROARD NUO., 3460 - i -

Owavrd No. &8
Case No. 68

PeRTIES 7 Brotherbood of Maih%énénceimf Way Emploves
TQ ant L . ] ) -
DIGEUITE . Burlinaton Northern Railroad Company

The Carraigr violated the Aureenent when removing ..
&. F. Tavior from service February 19, 22 )

L e
alal oy ety

Ta, D5, D6 and March 1. 2. 3, 4 and 5. 1982 pend-—
1ng rnvestination, 7

T. That Claimami S. F. Taylor be sllowed eighty-eight

hours straight time pay at his regular rate of pay
plue fifteen days' meals and linen allowance. &t
B5.45 per dav."

EINDTMES
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Upon the wholo record,. after hearaina, the EBoard finds that the

parties _herein sre  Carrier” and Emplovees within the meanina of

Fhe Railwav Latur Acl. &s amerded. and that this HBoard 15 duly

fonstitueted under FPubBlic Law 89-45% and has jurisdiction of the

parties and the subjeci matter. ’ i

T hes record FrEvaals that Claimant was removed from service on

February 19, 1987 pending —an  invectidation which was held o

Fehruary 26. 1782, The itranscriplt of that dinvestigation was

PiEowENE matle  as the tape on whach Lhe proceeding was recorded was
daefective. After numerous  atlempts made to  reirieve the

treetlimony . it was determines that no transcraption could be. made



and based on this fact, no daiscipline was assessed. The record

also  indicates, however, that a prior series of ifvestigations

had been held on February 8, 1982 and Claimarit hatd been found in

vecdataon of & pumber of Carrier’s rules | and was nogtified “on
Maveh 9. 1282 that as a result of those vaiolations which were

vetablished by lhe February 8 investigstion he was dismicsed from

LEPFVILE. Thise dispule. therefore, deals only with the period

froa Fepruary 19, at which time he was removed from service urntil

Maroch %, 1982 when he was dismissdst. T = T

The facts an Lhis matier are not im dispute. Carrier alleges

that this was & very guestionable employee with a very bad record

and  that no pay should be awarded uwnder these particular

circumsltances and  in view of his ultimate dismissal. Carrier

aleo notes that there is no compesnsation due for

Fuile 40, Section 6 dealing with wnjust discipline. That section

nrovides as Tollows:

"I at is dfound bthat an esmployege has been unjustly
disciplined or dismissed, such discipline shall

be set aside and removed from the record. He

zhall be reinctated with higs seniority rights un—
smpaired and be compensated for wage loss, if anv,
stiered by him resulling from such discipline or
stmpension.

Carrier knows that there is obviowsly no provision for a per diem
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allowance or obther expenses intended to compensate an emplovee
nnder the rule caled above. More impbrtantly. Carrier maintains
that the record which Claimanl had amassed with respect to  his
attendance did not warrant full compensatiomn for the period in
gusstion., Carrisc- maintains that Claimant made his éwn WOF
record and showld be made whole only to the extent that 1t could

he precumed thal he bhad worked during the days in guestion. -

Petitioner argues Lhed Carrier has cohceded that its . procedural

errare resulied in Lhe particdlsar Impasssd herein and that it was

ro@rron . GDarrier made no effort to corfect ite mistake By
ronmpensstang Clazimant for Lhe Lime lost as & result of Carvier’s
mrztakes. The Organization argues that Carrier must comply  with

the schedule rules and in this instance must compensate Claimant

tor the time lost as well asz the per diem. ot T .

Frret 1t must be noted as the Beard has examined the facts in
this matter. that there  l1e no basis whatever for a claim of
cupenses of per dimm as 1% specified in theé claim. "It also must
e feted an peswsing that the fact of Clawmant s dismassal has  no
hearing on the dispulte herean since that matiter i=s the subject of
nther claams and  has no direct relationshaip to the withholdinog

From service which is at resue in this maltter,
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The BRoard is convinced that Claimant waa'lunsustly deprived af

compensation for wage loss suffered as the resultlt of Carrier s

my slahes. The  onlty problem is,  wowuld Lhe bald approval of the

clarm resulil  an unjust enrichment. In this particular case the
Foard believes that 1t would. Without altempting to establish
vy new pranciples or precedonts, and basetd on the facis mf-thns
vase alone. 1i ils evident that Claimant’'s worlh record has a
bearing on the amount o losé_iwhich'ﬁe”iﬁagéd_fééiiéfiaglfy
asustained. In fact., as has been established in other malbters.

the Claimant made and ewtablished his own work record. (See dAward

Ll

Mers 2. Fublic Law Roard 11735 and Gward No. 14472, FPublic Law Hoard
2042.) The Hoerd believes that in terms of an equitabkle solution

Lo the problem and to aveoild any  improper paymenlt to Claimani,

thero musl he some mifigatiorn of the loss which he sustained as
il relates Lo, his  prior  work record. Therefore the amourit

¢ taamad by the rganizstion in this instance shall be modafied to

the estant that the average work record of Claimant, that is, the
nevroentage of  scheduled dayse which @ he worked during the
immediately precgeeding--12 months will be applied to the amount

1 admecl e this instance.  which _ shall hecame the amount of

comparsation for his wags loss. - S -7 o
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the Award herein within
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