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QUESTION AT ISSUE

Does Article XITI, Section 3{1} of the oOctober 31,
1983 Hatlianal hgreement permit the Carrier to subjec-
tively select candidates for engine service from any
{minority) population source, without primary regard for
relative {(Trainman) seniority standing?

EIRGINGS

The gansral questicon ak jszue before the Hoard arises from a
particular circumstanca in the sslection and subsegquent promotion
af saploycas With Tralnman seniority to the position of Engineer.
Notice was glven as to the avallablility of such positions.
Trainmen from Consolidated Dpistrict No. 3 were aligibla for
training for <the ZHinton ZEngineers District. Thers were,
eventually, ten employees determined ¢o bs gualifisd for the
training and wha indicated continued intersst in tha progran.
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Ameng these were a black male and a vhite female, whe held the
least zeniority among the tan candidates.

Along with training undertaken for atheyr seniarity districets,
the Carrler salected six Hinton employees to commence training <3
August 8, 1388. These included the four most senlor employees
{concarning which there is no dispute harae), the black anmployes,
and the female amployas, Tha four others, all whits malesa, wars
salactad for training classes comaencing on later dabtaz -~ three on
Septamber 12, 1988 and one on May 22, 138%.

Opon succassful completion, all ten were given Englineer
geniority standing from the dats of the commencement of training.
This resulfed in four amployeses baing placed in Engineer seniority
balow the two black or female employees who held less Traimmen
genlority. It is this result which givas rise to the Organiza-
tionts challenga to the Carrier’s action. More spacifically, the
Organization contendz that the Carrier is in rule vielation for
zalacting the black and female enployees instead of four more
senior employees for thea initial August §, 1988 training program.

Applicable hare iz Article XIXIT, Section 3 of the Oetober 31,
1985 UTU Natlonal Agrasment, which raads in pertinest pazxt as

follows:
gsaction 3 ~ Retention of Seniority
{1} Subject to the carrier’s lagal obligaticns, when
selecting neaw applicants for engine service, opportunity
shall first be given to smployees in train and yard

service on the basis of thair ralative seniority stand-
ing, fitness and othar gualifications heing egqual. . . ,
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The <Carriar defends Jjts salsction of the black and female
enployees out of seniority ortder gn the basis for the gualifying
phrase, "(s]jubjaect To the carrierts legal sbligatisn. The Carrier
interpreta Mlagal obligation® ¢to refer to Federal law and
regulation as to affirmative action employment and promotian
obligaticns.

This obviocus conflict hetwasan first opportunity by seniority
and "lagal obligations® was initially reviswed in Public Law Board
Na, 5041 (Pracedural], Award No., 1 (Marx), in which the Carrier
challenged the Organization’s right to dispute the d<darrier’s
obligaticon, as it perceived it, to meet Feadaral law requirements.
That Award, which is incorporated herein by reference, found that
the Orvganization could properly challenge the particular action
taken by the Carrier as ¢4 its conschancs with the Agresemsnt. In
brief summary, tha Avard noted az follows:

« - + The Carrier maksgs a convincing case as to the
accepted understanding that such "lagal obtigations®
rafer specifically ta affirmative action.

Thare can be ne douht that the Organization’s clainm
is bottomed on a spacific provision of the applicable

eament which offers senjority pratection. Ik ia
ejqually clsar that the Carrier has certain *lsgal
obligations¥ which may modify application of the
proviaicn.

Alwogt similtanasusly with the issuance of PLB 5841 Awaxd Na.
1, an Arbitration Awvard was izsued by Arbitrator Don B, Hays
copcerning the sape Agreenent pruvigion and invelving the same
Qrganization and a different carrisr. Arbitrator Hays dealt with

koth the senjiority/legal ohligation issue as well as the *fitneas

-tj;-
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and othar qualifications” issue ¢which is not relevant herel. _ In
answering the identical question as here undsr review, Arbitratar
Hays concluded that, unlike the situarion hers undear review, the
Carrisr's "legal obligations" &id not sanction selection of
candidates for Engineer from gutside the Trainman roster. Howevar,
in ansuvering negatively the same question as bafore this Board,
Arbitrator Hays left open tha posgibility that the carriey therein
might be challenged in court or an enforcement procseding for
failing to meat atfirmarive action requirementsz. Against such
eventuality, Arbitrator Hays retainmed jurisdiction *to insure the
proper interpretatieon and application of . . . our award®”.

With thisz guidance, attantion now returns to the precise facte
bafora the Board. If the Carrizsr had need for gply six candidates
from the Rinton Oistrict and had included therein twoe out-of~
seanjority-order Trainman for affirmative action purposas, this
Board might well have reached 5 different oonclusion. However,
here there were ten candidates all eventually selected, among which
there is no Jdispute that the black and fewale candidates wers
properly included hased on their Trainman aseniority. The eonly
ramaining quastion is whether the Carrier could hava complied with
Articla XITI, Section 3{1} -- including its *legal obligarions® -—-
by maintaining the proper seniority order of the tan Seleated
candidates based on their “ralative [Trainman] seniority service*.

The Board consludes that the resulting placemant of four
successful Engineer candidatas behind the two employees with lesser
seniority was in conflict with tﬁe sanicrity reguirements of the

e
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Agreement. Put anather way, the farrier hag failed vo damonstraca
that, in offering and providing promotion ta the black and femala
anployaes,; it would have not met its “legal cobligations® if it hag
done soc while rwtaining tha proper seniority order ©f tha ten
snployass.

This having heen said, the Board is limited to A responsse to
the specitic guestion posed to it. The guastion involves
#gubjective” selection of candidates and the need for Pprisarcy
ragard® for seniority. In consonance with the Hays Award, tha
question must be answered in the negative. In so finding, the
 Boayd notes, as it did in PLB 5041, that thers ars indaed “legal

obkligations™ which tha Organizaticn obviously recognized when it

agrzed to the terms af Article XITI, Section 3(1).

AWARD
The question at lssue is anowvered in the nagative.

EXABERT L. MARX, JT., Chairman and Neutral Menoer
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