PUBLIC LAW BOARD NUMBER 3530

Ayvard Number: 61
Case Number: 61

PARTIES TO DISPUTE

BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES
AND

NORFOLK AND WESTERN RAILWAY COMPANY

STATEMENT OF CLAIM

Extra Force Laborer, L. E. Jonas, 1410 Maple St., Kenova, WV
25530, was assessed a 5 day actual suspensgion for alleged
absenteeism. Claim was handled on the property in accor-
dance with Raeilway Labor Act and agreement provisions.
Empleoyes request payment for the 5 days actual suspension
with seniority and vacetion rights unimpaired.

FINDINGS

Claimant was employed as an Extra Force Laborer at Carrier's
Scioto Divisgion. By letter dated June 22, 1984, Claimant was
notified to attend an investig;tion concerning charges of
excesgive absenteeism. An investigation was held on August 10,

1984. As a result of the inveagtigation, Claimant was assessed a

five day suspension.

The issue to be decided in this dispute is whether Claimant

was suspended for just cause under the Agreement.

The position of the Organization is that Carrier failed to

substantiate the charge of excessive absenteeisnm.
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Tniti1ally, the Organization contends that Carrier violated
the Agreement by failing to aftord Claimant an znvesgtigation
waithin 30 days ot its knoyledge ot ghe ottense. The Organiza-
tion argues that Carrier’'s use of Claimant's past absences dataing
back severgl months violated the 30 day rule in that Carraier
failed to aittord Claimant an investigation within 30 days ot the
cited absences. The Organization contends that Carrier's failure

to abide by the 30 day rule makes any disgcipline baged on Clazim-—

ant's past conduct 1nvalzxd.

The Organization argues addzitzionally that Claimant's prior
absences were not previously challenged by Carrier and were ain -
ftact a2n compliance with Rule 26. The Organization maintains that
the fact that Claimant's absences were, 1n fact, legitimate

turther i1ndicates that Carrier's actions were completely base- -

less.

The position ot the Carrier 1s that Claimant was properly
discaplined on the basis of his record of excessive absenteeism.

Initially, Carrier contends that Claimant was proven guilty
of the charge by substantial evidence. Carrrer cites the fact
that Claimant was absent on seven occasions and tardy on ifive
other occasions between April 25, 1984 and Jumne 25, 1984, and

argues that Claimant's record above stands as substantial

evidence of his 1nability to protect employment on a consistent
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basis. Carrier further contends that Claimant's testimony
manifested an inability on his part to explain several of the
absences, further establishing the propriety of the charge.
Carrier maintaine that Claimant was fully aware of the need to
protect employment on a consistent basis and cites two warning

letters issued to Claimant during the period in question.

Finally, Carrier denies any violation of the 30 day rule.
Carrier maintains that excessive absenteeism, by its very nature,
does not become apparent until a pattern is established. Carrier
a%gnes. therefore, that it was not aware of the problem until —
June of 1984 when chargee were finally brought. Carrier main-— _
tains that it complied with the rule requiring investigation

within 30 days of knowledge of the offense.

After review of the record, the Board finds that the
s

Organization's claim must be denied.

It is not the purpose of this Board to rehear an investiga-
tion that Carrier held but only to determine if the discipline

imposed was arbitrary, capricious or an abuse of discretion.

Initially, we reject the Organization's contention regarding
the 30 day rule. As we have stated in other cases involving
excessive absenteeism, a Carrier is not deemed to be aware of an

offense concerning excessive absenteeism until the level of
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absenteeism reaches the "exceggive™ point. Thus, the fact that
absences occurring sfeveral months éarller are relied upeon to

suppor£ a chargeldt exceségve absenteeism does not deteat the
charge-—~rather, i1t 18 an essential element cf the charge. HNeor

QOes the fact that no discaiplinary action was taken regardaing the
past abseances defeat the charge. There need not be a showing of -
unexcused absences when the nature ot the charge involves the
inabillty, tor whatever reason, of the employee to protect his
agsignment. In the éresent dispute, we taind that Carrier

sustained the charges against Claimant. ©Carrier has a right and

2 need to expect regular attendance ftrom 1ts employees.
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Clazm denied.

- . Neutral Member
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Carrier Mem¥er
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