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T PARTIES TO DISPUTE

CARRLER .
AND NORTH WESTERN

CARRIER'S FILE NO.

TRANSPORTATION COMPANY 02~-84-470-D
AND
ORGANIZATION'S FILE KQ.
ORGANIZATION ~
UNTTED TRARSPORTATION UNION KA70-.B77-83

STATEMENT OF CLAIN:

Yelaim of Conductor C. Brown, lllineis Oivision, fTor
refnstatement to the services of the Transportation
Company, with vacation and seniority rights unimpaired,
in addition to the payment of any and 2all health and
welfare banefits until reinstated; and that he ba com-
pensated for any and all lost time, including time
spant attending an investigation held on December 29,
1983 Provisa 111inois when charged with an alleged
failure to be available at approximately 2:50 PM on
December 23, 1983 when called for WSLAT which commenced
duty at 4:45 PM whan assigned to Illinois Division
Trainman's Extra Board. Raquest and claim based on
provisions of Road Rule 83 of the applicabla schedule,”

STATEMENT OF BACKGROUND:

On the incident date in question, December 23, 1983, Clajimant,
Clemons Brown, was assigned to the Il1lineis Division Trainman's
Extra Board. According to his testimony at the investigation
tteld on QDecember 29, 1983, he telephoned Carrier Staff Officer
Jamie Essary who Jis fin charge of the crew calier's affice at
approximately 11:30 A,M. and attempted to lay off, explaining to
Essary that he had his 8 year old son with him., In his testi-
many, Essary recalled that Claimant did telephone him on the
morning of December 23 expressing a desire to lay off but that
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the reason given was non-specific, to wit, that he had some fam-
{1y commitments he wanted to take care of, Essary recounted he
tald Claimant he would see what he could do for him and advised
Claimant to call him back a l1ittle Jater. Essary stated that in’
thacking he found Claimant was about 4 times out on the board,
that there was considerable operational activity that day (it
being a holiday periad), and that the whole board was getting ex-
haustead. Essary testified that in his conversation with the
Claimant that morning he, at that time, did not grant him permis-
sion to lay off and told Claimant that the railroad was going to
run that holiday weekend and that the people on the axtra baard
were needed, In his testimony, Claimant acknowledges he did not
gain permission from Essary to lay off after contacting him in
the morning.

At or about 2:%0 P.M., Claimant received 2 cail fram the crew
caller assigning him to Train #245 (WSLAT)} for 4:45 P.M. at
Provise, East 5, Claimant testified that he attempted to refuse
the call by ¢trying to explain his personal circumstances of
having to watch his son, but that the crew caller hung up on
him. Claimant acknowledges that in not being able t0o communicate
his personal needs to the caller at this time that, fn fact, the
call was accepted. After being contacted by the crew calier,
Clafmant next attempted to reach his ex-wife so that she could
take care of his son, but she had already left wherever she was.
Claimant testified he immediately began trying to reach the crew
caller starting at about 3:05 P.M. but that he was unable tuo get
through bacause tha lines were busy and that when he did get
through on the Tines, the calliers did not answer the phone.
Claimant testifiad that he also called the dispatcher twice and
the Local Chairman to explain his plight but to no avail. Claim-
ant did finally reach the chief dispatcher and told him he did
not want the job stuck and to get a brakeman out there. Clajimant
related further that he finally reached the ecrew callaear at about
4:20 P.M. explaining that he had to watch his son and the crew
taller advised him he would be sticking the job and that he would
be written ug. Claimant stated that he next called Essary back
at about S5:00 P.M., rec2lling that was the agreed uponn time he
should call Essary from thefr discussicn that morning. Essary
testified he did not recall setting a specific time Claimant
should get back tae him, but ventured that he might have told
Claimant he would be in his o6Yfice until 5:00 P.,M. In any eveant,
Essary stated he did not hear from Claimant untf{l after he had
stuck the job.
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Claimant, in his testimony, decliared that had he been able to get
someone to watch his son, he would have protected his assign~-
ment. €laimant further explained he did not move immediately to
secure babysitting arrangements for his son after his morning
conversation with Essary, as he felt there was some chance he
could lay off,fr1us the fact that given his placement on the ex~

tra board, he gured he would not be callad out until adbout 8:00
or 9:00 P.M, .

The record evidence reflects that Claimant has had a substantial
problam with abhsenteeism and that the Jnstant case arose just
eight {8) months following his reinstatement on a strict leniency
bazis. The previous dismissal resuited from Claimant’s failure
to be available when called from the extra board.

It is noted that Carrier's Rule 702 and Agreement Rule 98 are
pertinent to this case and respectivaly read as follows:

RULE 702 -

"Employees must repert for duty at the designated time
and place. They must be alert, attentive and devote
themselves exciusively to the Company's sarvice while
on  duty. They must not absent themselves from duty,
exchange duties with or substitute others 1in thefr
place, without proper authorijty.”

RULE S8

*38. Permissicon to lay off: Trainmen will be 21lowed
to lay off on account af sickness to themselves or
their families, to serve on committees, or for other
good and sufficient reasons, provided due notice is
given to the proper officer."

FINDINGS: -

The Board, after hearing upon the whole record and all avidence,
finds that the parties herein are Larrier and Employea within the
meaning of the Railway Labor Act, as amended, that this Board 1s
duly constituted by Agreement dated October 2, 1984, that it has
Jurisdiction of the parties and the subject matter, and that the
parties were given due netice of the heariang hald,
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Notwithstanding Claimant's admission he dfd not have permission
to lay off and therefore, ultimately did not protect his asgign.
ment on the date 1n question, we fTind the existence. of axtan-
uating circumstances in this instant case. We are inelined to
believe Claimant had a problem in connaction with watching his
young son and attempted to deal with it by requesting in advance
to lay off, We are persuaded that such an effort falls within
the purview of Rule 98, On the other hand, we discern that the
record evideance establishes that in connection with Rule 702 and
the needs of the Carrier during the holiday periocd, Claimant's
obligatian to protect his assfignment was such that when he did
noet gain parmiszsion to Tay off. he should have immediately taken
maasures to secure habysitting arrangements for his son irrespec-
tive of-what time he estimated he would be called,

However, Claimant was in a bind and we are of the opinion that
his attempts to secure permission to lay off in advance is a sign
that he has learned something from previous discipliine about his
responsibilities to protect his assignment. Accordingly, we rule
to relnstate Claimant tec his previous status, that is. on a
strict leniency basis for a remaining periad of four {(4) months.
Reinstatement to his former position shall be without back pay
but with seniority unimpaired and shall be accomplished within a
reasonable period of time from the issuance date of this Award,

AW ARD
Ciaim sustained as per findings.
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