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FINDINGS: ‘fThat Public Ldw Board No. 4104 upon the whole record and
all of the evidence, f£inds and holds:

That the Carrier and the Employees involved in this dispute are
respectively Carrier and Employees within the meaning of the Railway
Labor Act as approved Jung 21, 1934}

That the Public Law|[Board No. 4104 has the jurigdiction over
the dispute involved herefin: and

That the Agreement wps violated,

AWARD: Claim sustained tp the extent indicated in the Opinion.

P. Swanson, Employe Membe E. Kallinen, Carrier Mgmber
It (?/r;u-ﬁ A FtH+acded)

Martin F. Bcheinman, Noutral Member

Decenbe - C, (199




CARRIER'S DISSENT
TO THE AWARD IN CASES
9, 10, AND 11 OF PUBLIC LAWY
BOARD 4104

While arbitrators in the railroad industry generally have considerable latitude in
interpreting collective bargaining agreements, there are limits to that latitude
which, if exceeded, render the arbitrator’s decision null and void, without
precedential force. The Arbitrator’s decision in the instant cases, we submit, far
exceeds the bounds of his legitimate jurisdiction because it manifests a clear
disregard for the parties’ collective bargaining agreement. Accordingly, it should be
treated as a nullity, without precedential value. We intend to so treat it and submit

that othersshould do the same.

The evidence of record in these cases is clear. There was a bona fide need to have
maintenance of way services performed at Galesburg terminal on Saturdays and
Sundays, just as there was the other five days of the week. The Organization at no
time denied or otherwise challenged this fact. Neither does the Arbitrator’s opinion
deny or take issue with this fact; on the contrary, it explicitly acknowledges as much
by stating, “. .. While repair work was done on those days {Saturday and Sunday], it

was only on an overtime basis.”

The amount of work done at Galesburg terminal on Saturdays anc_i,§“;_1; |
notinsignificant. As established by the evidence submitted durmg the handhnz\; of
the claim on the property (which evidence was never rebuttgg;or othe&\mse /

contested by the Organization), during the 12-month penof:l rmmgdlatety precédmg
i i ,,Q._

. B s
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the effective date of the change to the staggered work weeks, the four section crews
empioyed there worked a total of 3148 man hours on Saturdays and Sundays.
Carrier’s Exhibit 15, p. 5. This equated to approximately four employees each
working 16 hours {8 hours on Saturday and 8 hours on Sunday) each of the 52

weekends during the course of the year.

The need to have the track maintenance work done at Galesburg on weekends -
was, in and of itself, sufficient justification for Carrier’s decision to establish regular,
staggered five-day assignments to do the work. Having that work done on an
overtime basis, as in the past, was no longer acceptable, for in addition to being a
more costly procedure, there was the increasingly difficult problem of finding the
required number of workers who were available and willing to work on their rest
days. This problem was addressed during the handling of the claim on the property

by Galesburg Terminal Roadmaster E. R. Miller: —

"...Having a regular crew with regular work days of Saturday and
Sunday guarantees us of a full crew to correct problems and perform
needed maintenance, instead of calling through the entire roster of
employees assigned the maintenance of way department on their rest
days, and at most getting one or two men, and not a full crew, to report
for repair problems that arise.” Carrier’s Exhibit 18, p. 2.

The Organization at no time contested the fact that rounding up sufficient workers
to report for overtime duty on weekends at Galesburg had become a problem. It
merely continued to insist that the weekend work should be done on an overtime - -

basis because that's the way it had been done in the past.

Unfortunately, the history of having the weekend maintenance of way work
done at Galesburg on an overtime basis was also viewed by the Arbitrator to be of

greatimport. Itshould not have been. It should have been of no import whatsoever
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because it is totally irrelevant and immaterial to the issue of whether, under Rule 24,
the change to staggered work weeks was proper. Under Rule 24, the “operational
requirement” of having the need to have maintenance work done there on
Saturdays and Sundays, as well as the other five days of the week, was all that was
required in order for the Carrier to make the desired changes. A seven-day position
existed within the meaning of Rule 24, and Rule 24E provides in such cases for the _
staggering of regular, five-day assignments over the seven-day span:

"E. Seven-day Positions

“On Positions [services, duties or operations necessary to be performed]

which are filled seven (7) days per week any (2) consecutive days may be

the rest days with the presumption in favor of Saturday and Sunday.”
(Emphasis added).

Three of the four section crews assigned to fill the seven-day position at
Galesburg had Saturday and Sunday rest days. It was not practical to have the fourth
crew with those same rest days. Indeed, since someone was needed to fill the —

position on those days, it was impossible to have everyone off on rest.

Aside from the fact that nothing in Rule 24 prohibits the Carrier from staggering
regular, five-day assignments to fill seven-day positions (services, duties or
operations necessary to be performed) even if it has at some time in the past
protected such positions on Saturday and Sunday by calling employees to work on
an overtime basis, the authorities have consistently recognized that such overtime
practices are no bar to future use of staggered assignments even whentHe avoidance
of overtime costs is a reason for doing so. Three awards directly on point on this

issue were cited to the Arbitrator in this case: NRAB Third Division Award 21394, BRS

v. TP (Wallace); Award 80 of Public Law Board 2960, BMWE v. C&NW (Vernon); and
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NRAB Second Division Award 10383, BRC v. BN (Meyers). The first of these awards,

Third Division Award 21394, held as follows on the issue:

“Lastly, the Brotherhood’s submission argues that the sole purpose -
Carrier had in establishing the new position was to have seven day
coverage at the pro rata rate of pay and eliminate holidays that fall on
Monday on the position. It issufficient "to point out that Carrier's
position on the property negatives this. Moreover, we cannot agree -
that the purpose of avoiding a penalty rate of itself invalidates L .
staggering. The Carrier cites an impressive array of awards to this
effect: we cite only: Awards 13365 {(Moore) and 15463 (lves).” ]
(Emphasis added). ) _

The Arbitrator in the instant cases took the easy way out and chose not to deal
with this line of awards. He did not even acknowledge them, to say nothing of
attempting to distinguish them. This failure to wrestle with strong, direct precedent

only serves to underscore the lack of precedential value of the instant award.

As for the issue of damages, it is noted that the Arbitrator’s decision in Cases 2 .
and 3 of this Board, which involve facts and issues similar to those presented in the
instant cases, and which was issued simultaneousiy with the decision here, the
following statement appears:

“The issues raised in this claim are virtual identical to those in Case Nos.

9, 10 and 11, decided herewith. However, while these claims were

sustained, there is no basis for awarding any monetary damages in Case -
Nos. 2 and 3. These cases involved essentially a change in work week,

but not claims which would result in monetary payments. Moreover, _
Carrier should not be required to pay damages because Claimants in o
this dispute voluntarily bid on the staqgered assignments and as the _
senior bidders, Carrier was obligated to award them the assignments at _
issue, Given these factors, this Board shall sustain the claim as it

pertains to the issue of postings butshall not order any monetary i B
compensation.” {Emphasis added).
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Similar facts existed in the instant case. The Claimants listed in parts 2 and 3 of the
Statement of Claim bid on the staggered assignments in question and, by virtue of
their seniority, were awarded them. There is no dispute about this. The Arbitrator,
however, for reasons not divulged, departs from his reasoning in Cases 2 and 3 and
awards monetary damages to the Claimants here. Further palpable erroris thus

committed. - -

Respectfully submitted, B

) ket

E. J.d(allinen, Carrier Member




