" { [l ' LA oo
o i i L ) St dey
¢ Dy , et lpill‘th
PUBLIC LAW BOARD NO. 4138 ’
. 1.
Award No.: 18 i . o, :
I . '
Case No.: 18 C
. Ca
PARTIES TO DISPUTE o L ] - L
BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES . . N " |
v . g
And
C5X TRANSPORTATION, INC.
i i ‘l
STATEMENT OF CTATM | .
' o v |1 g' X ! .
Claimant D. Evans should be pald the difference between Assistant
Foreman’s rate of pay and Foreman-Surfacing Gang rate of pay.
Claimant should bé paid from June 1, 1985 and continuous until . — .
violation is stopped. . ) - ;
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During the times in questiont‘Claimant was assigned as an assistant
foreman on Extra Gang 150, which'was a timbering and surfacing gang.®“ Extra - Y
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Gang 150.was divided 'into two units because the surfading unit could not. ° .. ,;JJ
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keep up with the pace of the tie unit, Claimant was in charge of the
surfacing unit. Divisidn of a gang under these circumstances is a not .. _. _ .
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uncommon procedure dnd. is based on the type and ddrép;qﬁﬁoﬁltasks performed. . | N
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by each unit of the gang. Claimant called in reports, provided track T
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protection, kept time and was responsible for the work pepfoﬁmed by his R
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unit. Claimant reported. at least once a day to his' foreman and received , ‘" . '5ﬁu” i
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instructions from his foreman as to what tasks to perform. The undisputed
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_evidence in the record is that, historically, the occupants of assistant -

foreman positions Such as Claimants have performed in this manner under the ”_ !

supervisron of’a fqreman ' = b " ; :
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" The rate of pay’ fbr a foreﬁan in charge of a timberlng and surfacing .
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gang is greater than that of 'an assistant foreman. Claimant was paid as @n
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assistant foreman. There had been no agréement to modlfy thq dutles of an. ' T
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assistant foreman. X - S
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The Organizatlon alleges that during the progre551ng of thrs claim on(‘.f
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the property, the Carrier s representative agreed that the work Clarmant :
performed was different than the duties normally assigned to.an assistant - L. .

foreman, ‘ - . o ; s ‘ Yy
Rule 1 of the Agreement provides: I . . ; A v e
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SCOPE .

Subject to the pxceptions in Rule 2, the rules contained herein ;
shall govern the'hours of service, working conditions, and rates .
of pay for all employes in any and all subdepartments of the B
Maintenance of Way and Structures Pepartment, represented by the -
Brotherhood of Maintenance of Way Employes, and such employe shall

pexform all work in the maintenance of way and structures depart- C .
ment.

The issue to be decided in this dispute is whether the Carrier violated
the Agreement by removing work from the foreman’s position and assigning it
to the assistant foreman’s position without negotiation; and if so, what L K

should the remedy be.



: ey B Lot A § ; : '
. , . o et cw Py J‘-.ra. 4 l". o oy 1,0

.' RN
i i B 8 ¥
c . . . Pt RE k . ’ o

v & ' A - . v f = . =K -

' The positlon of the Organlzatldn is that.the Carrier violated the S

Agreement by assigning work to Claimant that was foreman s work and not

paying him at a foreman s rate.- The Organization contends that this T e, Rt A0
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constitutes the unlawful modifzcatlon of the assxstant foreman duties - = .-

without benefit of negotiation as is required under the Agreement. The '.
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that "this particular asslgnment was more technical and‘dlfferent from

duties normally assigned to assistant foremen." . . C

! .
3 - " N

. s . .
) H P ] o P PP
\ .

" ER v T .o
The position of the Carrier is that it did not violate ‘the Agreement,’

contending that Claimant was not performing duties other than those normally o
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assigned to an assistant foreman, The Carrier maintains that Glaimant was .

working under the supervision of the foreman, taking regular instructions
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from him as to what tasks to perform. Further, the Carrier maintains that,

all the work Claimant performed was at the direction or on behalf of the o :
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foreman, The Carrler cites numerous decisions for the proposition that the .
foreman and assistant foreman need not be in constant physical proximity.

And the Carrier points out that this sort of separation is common on gangs - :. —
performing this work due to the nature of the work and speed at which ,

certain tasks are performed. Finally, the Carrier argues by implication

that if Claimant diqpﬁet perform £bfeman duties, then the Carrier did not .

modify an assistant foreman's duties without negotiation.
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 After.review qﬁ'the entire,record, the Board finds that.the Carrier did
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not violate the Agreement. . : [ |
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The Organization has not sustained its burden of proving a violation of

tﬁg Agreement by_failgfa to negotiate modifications of the duties of the.
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aszistant foreman position. The Organization has not presented sufficient i
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.credible ev1dence to show that Claimant performed duties other than those. Ty
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On the éohtrary,‘the Carrier,has adequately demonstrated that Claimant —~
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was performlng duties historically performed by assisrant f0remen -It is . T
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not unusual for assistant forémen to operate physlcally removed from a

foreman for parts of_a day, as Claimant did here. However, ,Claimant met -
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regularly with hlS foreman and worked -- both as a leader of his unit and as ] 3
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a direct assistant to the foremah -- at the dzrection of his foreman. Ne o1 i

doubt, Claimant exercised some discretion and independent effort in carrying. . ... .+
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out his foreman’s instructions, but this does not transform his work to ”"wp’,wﬂ;fﬂ“
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foreman's work. . - . ‘ e

i ' N i . 1 t
[
it . ) 1 § . N o g 4

Since Claimant did not perform the work of a foreman there were no .
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modifications to the duties of his position without the negotiation regquired .

by the Agreement. : o
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