- PUBLIG: LAW BOARD NO. 4138

Award No.: 27
. . Case No.: 27

PARTIES TQ DISPUTE

- BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYES

AND
1 4 . - C - ‘
CSX TRANSPORTATION, INC, (former L&N)

gi;s : fhat tha'Agreamant dated October 1, 1973 betwcen the two
"\ “parties was vzolatad, along with Letters of’ Hnderstandlng dated’

August 20, 1975, May 12, 1976 and February 17, 1978, which will be
_:Exhibins'"A“ “B":and "c“‘

] e ‘.
1. . ' .

§gggn§.4.ThaQ4plaimancs c. R Blalock ‘and §. R Snewart be pald 8
ft hours scréigh; timem starCLng with August 3, 1985!thruugh,August {

24, 198$m and '60" hours ovartima ‘that was mada by ounsidc contrac-
tor.e ! .
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From August 3 no”és* 1985, the éarrier cnﬁnraéted for the services of a,

v. " v

Speno Rall Grindar. ;The Carrier did not bulletin the extra gang foreman and

i L]
machine oparator ox cemporary machine operator and CEmpDrary assistant

machine operator positxons which it had bulletined in phe past Provision

¢
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for these positions is based on the parties' letter agreement dated Augusc e ‘

20, 1975, which provides: ‘ . .
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1t was agreed that we could contract for the above work immediate-
* 1y and that we would bulletin' &n Extra Gang Foreman position at Ry
the rate’ocf $1,046.98 per month and an Operater position at the
rate of $1,010.52 per month to accompany this machine while it is
being used on our property. These poaitions will be bulletined on
' . each Division that:the Grinder is being used and will be abolished
* when the Grindet leaves that particular Division. The Engineering
~ Department is being advised that' ths Divisinn scheduled to receive |
the Grindex should bhulletin these positions in ample time before
. . the CGrinder.gets to their Division so the successful applicants.
vt will be. available to go along with the Grinder while it {s on
i their D;vision Thc successful applicants to these positions will
, . be- alioqad thelr aqtual necegsary expenses while yxtﬁ the. Speno . L
' Rail Crinder. If ‘thera 1; A& need fof“the servides of pbrsonnel to P T L
put out” fires behind this machxne, then oux forces will be used in o
. that ccnnection. :
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:The'emﬁfoyes‘ln‘the bosiﬁibnﬁ“iﬁ'questidn.usuhlly:fdllowed the Grinder: -+

to extinguish fires. The Carrier states that the Speno Grinder used in
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P, .
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Augusc 1985 was a modification of thé'SpenoﬂGrinder used, in Ehe past in thac IR
+ "|‘ t L . .

it was outfitted with water in a manner that provgded for protectlon against 'i f{l. .
fires an the right of ways The Organization states that'neither the
A . . 5 i N

Grinder mor its method of operation was substantially modiffed since 1979, o ‘ I’.;"',_,
Vhen operating the Gfiﬁ&ér, a Carfier‘officer‘accomﬁaﬁied 'i.t:’ito'cnsur’:%'t‘.l'la‘tr.".'-"'r :
it was ope?géed properly. On the,pérciculér_datés in questioﬁ, a Cont%ac;o; ) ‘
. - PR W e

operated the Grinder wich a Garrief officer, Clalmants are ﬁhe empluyes TR ST N

t
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who the O:ganization claims would' hava performed the work had the CQdkractor*" St

not done so. ' ' ,
Rule 1 of the Agreement provides:

Subject to the exceptions in Rule 2, the rules contained herein
shall govern the hours, of service, working conditionz, and rates N )
of pay for all employes in any and all subdepartments of the .,

2 .
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. . | . - .
Haintenance of Way and Structures Department, represented by the "o
Brotherhood of Maintenance of Way employes, and such employes
shall perform all work In the maintanance of way and structures

depatrtment:,
. ) : ey i

The issue to be decided in this dispute Is whether the Carrier violated o
the Agreement by not &dvertising the two fire guarding positions; and if so,
what should the remeéy ba, Ly

. C

The position of the Carrier is that no violation occurred, " It contends .
that Rule 1 is nor ralevant as it pertains to "hours of sexrvice, general
working candicidns &hd rates of. pay...." Rule 1 dces not reserve this work
to the Organization and the Carrier maintains that the Organization is

acrampting to “featherbed # Further, the Carrier maintains that the

R

. upgrading of tha Spenc Grindar eliminated the nesd for additional firefight- , i

ing perécnnel sinﬂe che upgrading included firefhghting and Eire retardant , -

"t Y

naspects tc the eqqipment Finally tbe Carrier contends thac the maaning of C :
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.che 1angua$e Ain, che 2975 Ietter ﬂgxeement does’ not: ‘bind te to advertising

two additional positlons every time 2 rail grinder was used if ie dld o
there would have been no need ' co inciude the language in che’ letter zt all .:' , :j',

regarding the: ise ‘of Pour forces."' Simply puc, the Carrler argues that the

Organization has not sustained its burden of proof.
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The position of 'the Organization is that the Carrier has violated Rule
1 and the letter agreements by not advertising the two poririons The o ;_E:;,'

Organization maintains that the work that needed to be performed belonged tor,. E
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its craft; the work dealt with tha physical area for whith the Qrganlzation '

is responsible. The Organization maintains that the Carvier‘s position; that:, , ..
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'out that «che furnishing of a wacar car and Lhe runming of heses to the

e : 13827,

tha Speno Grindeb‘was upgraded is without merit Thé Organization poincs" B
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engine and caboase for the purposc af extinguishing fires has bean the ’; : S

praetlce since 19?9“; Therefore th&ra 15 na basis fcc alleging that the
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pnsiticns are not nécessaxy. - .
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After review. of the entmre récord thp Board fiuds‘thac the Carrier

i >
| M |

violated the Agraement and dLrects that tha Garrier pay Claimants in . .
. . e

‘accordance with the Agreement. v ' cL et
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The Orgaﬁizacion has‘escablished by substantial credibla evidence An 7,

‘ B Yot

the record that chera was no substantial change In the method of opetanion e cat
3
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of the Speno Rail Grlnde;r Tharef?;e, thsrg ts no basis for tha Carrier s
eliminacion }by'failure to advertize) of the use of two a¢ditiqnal sxployes,
to fight fires in che‘right of way. This work wasﬁééken away from the>
QOrganizacion in violac£on of Rule 1 and the letter agreements relevant to
this operation. The Organization has operated the watey truck and fire
reéisting equipment in the past and the svidence is that the Carrier is A
obligated ro advertise for Organization personnel in crvder to conduct these‘ |
identical tasks. Having failed to de so, the Carrfer is in vioclation. This

work is not reserved forever to the Organization. But so long as the N

Carrier performs the same tasks with the same equipment in the same manner,

it must recruit the personnel for the tasks in the fashion required {n those

circumgtances,
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Claimants will be paid. 8 houxs straight time for the period August 3 t&’,
. ' L J . . ‘;'. ,' O .';'""- .T." N
24, 1985 and 60 hours overtine, , Tk e e
Neutral Hember
Carrier Member =
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