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STATEMENT OF CLAIM

Claim for Conductor C, A. Jones, ID No. 087666,
Brakeman R. E. Reys, ID No. 097624, and Brakeman D.
L. Johnson, ID No. 097634 £or May 12, 1988 as well
as thirty four (34) additional train crews for
various dates in May, June, July, Awugust, and
September 1288 for payment of ¢wo (2} hours account

working on trains with mixed freight consist
without a,K cabocse.

BACKGROUND

The central issue in this case foguses on the interpretation
of two sections of the 1982 (and 1985} National Agreement relating to
the number of cabocses the Carrier is reguired to keep in service on
through freight trains.

A brief history of negotiations on the issue of cabooses ib
necessary for an understanding of this matter. The 1982 National
Agreement betwesn the Parties, in its Article X, was the first to

authorize the Carriers to operate certaiu Lreight trains without A

caboose. The Agreement was preceded by the work of Emergency Board



No. 185 {ui:ablishad by Executive Order of the President, July 21,
1982) whose report on August 20, 1582 laid the groundwork for the
Octobexr 15, 19 Bﬁ National Adreement. This Agreement gave the Carrier
the right to eliminate vaboozZas on eccreain typas of trains, but
provided a limit of twenty-£ive percent (25%) on the number of freight
trains in through freight serviece that could be operated cabooseless.
In the 1985 National agreement, the Carfier was given tne right Lo
operate certain additional types of trains without a caboose, but the
25% limitaticn on trains in through freight serviee was not modified.

The 1982 Haticna] ayresment did net cpecify individually the
trains in through freight service that the Carrier could now operate
without a cahoose, Rather, it set certain guidelines for the Parties

to follow in reaching a more detailed agreement and called for arbitr-

ation if the Parties failed to resclve these gquestions. Eventually
gsuch arbitration wvas ‘invoked, and in an award igsued September 7,
1983, Arbitrator Leverett Edwards ruled on the previously unresolved
issues and included with his awa:r:d as Attachment A a list of trains in
through freight servn.ce approved for cabuoseless operat:.an.

These claims were filed by membears of a train c&'ew alleging
that on various dates in May through September 1288 they had been
assigned £o work tzaius in Lthresugh f.reigl;t E8rvice withnut a cabopse
which were not listed among thuse permitted to be operated in this
manner. A substantial number of additional claims making the same
allegation have also heen filed and await disposition of this claim.

The particular aspects of Axticle X, 1982 National Agreement
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hearing on this ¢laim are reproduced below:

ARTIC ¥ = CARCOSES
Section Z. Guidelines

The parties to this Agreement adopt the
recommendations of Emergency Board Neo. 1595 that the
elimination of cabooses should be an on=going
national program and that this program can be most
effectively implemented by agreements negotiated on
the local properties by the representatives of the
carriers and the organization most intimately
acquainted with the complexities of 4individual
situations.

ERE kG RRETE R k&

Section 4. ZIhrough Freight Service

{(a) There ghall be 25% limitation on the
elimination ¢f cabooses in through £reight (including
converted through freight) service, except by agree-
ment. The 25% limitation shall be determined on the
basis of the average monthly number of trains {conduc-—
tor trips] operated in through freight service during
the calendar year 1981. Trains on which cabooses are
not presently required by local agreements or ar=~
rangements ahall not be included in such count, shall
net be ¢counted in determining the 25% limitation, and
any allowance paid under such agreemsnts or arrange-~
ments shall not be affected by this Article. A
carrier's proposal +o eliminate cabsoses nay exceed
the minimum number necessary to meet the 25% limita-
tion.-. However, implementation of the arbitratoris
decision shall be limited to such 25% and shall gk
instituted on the basis established below., In the
event a ¢arrier's proposal is submitted to arbi-
traticon, it shall be revised, if necezsary, so that
such proposal doves not exceed 50% of the average
monthly number of trains {conductor trips) operated
in through freight service during the galandar year
19481,
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Section 5. Purgchase and Maintenance of Cabooses

In addition to the foregoing, a carrier
ahall not be required to purchase pr -place into
service any new cahoosges. A carrier shall®not be
required to send’ cabooses in itz existing fleet
through existing major overhaul programs nor shall
damaged cabooses be required to underge major
repairs. Hawever, all cahongses that rémain in uss
must be properly maintained-and serviced.

u"EaEaASrPLEIRTTEY SRS

Section 7. Penalty

If a train or yard ground crew has baen
furnished a caboose in accordance with existing
agreement or prattice on a train or assignment priorx
£t the date of this Agreement and such tralin or
assignment is operated without a ¢aboore other than in
accordance with the provigiens @f #his Artiele oy
other local agreement or practice, the members of the
train or yard ground crew will ke allowed two hours'
pay at the minimum basic rate of the assignment for
which called in addition to all other earnings.

It should be made clear at the ocutset that the facts of these
slaims are undisputed; The claimants were assigned to work caboose-
less trains not among those parmitted o be operated in cuch :Ea.:hioln by
the Edwards' Arbitration award. The Carrier defends its action as

Justified undayr & hdw pulicy expressed ina June 10, 1588 letter toall
3 T'

UTU Geaneral Chairman. The lettey called attentiun tu dedloom wl- - — —-
Article ¥, 13982 National Agreement and proceeded as follows:

Under this provision tkhe Carrier is not
ragquired £o purchate new aakeese ears, or eoverhaul
or perform major repairs to cabooses in the ex-
isting fleet. Since the effective date of this
provision we have not purchased any new cabooses
and have taken cabooses out of service when damaged
or when their condition has deterierated to the
point that heavy repairs or major overhaul wonld be
necessary. This—has, of course, reduced our



serviceable caboose car fleet to the point that it
is inadequate to furnish cabooses to operateonall
trains not previocusly designated for such oper-
ation.

Accordingly, this iz to advise you that
effective July 1, 1988, we are invoking the
provisions of Section 5, Article X, of the Qctober
15, 1982 National RAgreement, and will operate
trains not previously designated without cabooses
to the extent that it is necessary to do so0.

Effective at the same time we will dis-
continue paymants previously made under Begiion 7,
Article X, of the 1982 agreement when such trains
are operated cabhooseless because such discontine-

uance is in accordance with the provisions of that
article.

When the instant claims were handled on the property, the
Loczl Superintendent's response was to allow claims occurring prioxr
£ July 1, 1%88, but to deny all subsequent claims, citing the
Carrier's decision to invoke Section 5 of Article X, as set forth in
its letter of June 10, 1988, These claims have been subject %o
further disritaginne heatwesen the Parties without resolution and kave
now been referred to this Board,

The Unien's basic contention is that the Carrier was given
authcrit}; l:;;' Article X to end the use of cabooses on on{ﬁ 25% of all
trains in through freight service. In its view, if the Caxrier goes
beyond this limit, it has violated the Article and becomes subject to
the pepalties of Section 7. Further, although Section 5 admittedly
gives the Carrier the right to refuse to purchase new cabopses or make
major repalrs on existing ones, this authority must be read in light of

the overall 25% limitation. By whatever means it may choose, and if
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necessary by purchase ox major repailr, the Carrier ﬁust maintain a
£leet of cabooees sufficient £o meet the 23% limitation or pay the two
hours' pay penalty set by Section 7.

The Carrier*s basic contention is that Section 5 musk be read
without reservation aﬁa'that it ¢learly contemplates a gradual
reduction in the number of cabooses in operating condition. Under
these clrcumstanves, ik asserlsd L Las Lhe right to esazry thr»ough the
implications of Section S withoutiheing forced o pay the two hours'
panalty each time that a rabnose is nnt availahle because the £fleet of
cabooses has been irrevocably reduced by attrition. The Carrier

further contands that the histery of negotiations over Article X

supports its views regarding Sectlon 5.

DISCUSSION ANV OpINION

The issue presentad by these claims is ¢learly a matter of
Zome importanca te k=o%h.Paztizg. 2eccrding.te.tha, DantieR.. Fhis.
issue is being presented for the first time for adjudication on this
property, and possibly for the first time on the property of any
Carrisyr signatoxry tn.t'he 1982 National Agresment, 'rhzi’,s Beard hae
made 2 cspeclal effort to review the guite detailed submissions of the
Parties as wall as the contentions ané reasoning advanced at the
hearing.

This opinion will address the following:

{1} History of negotiations on this isste;

{2) Wording utilized in Article X;
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(3} Parties' interpretation of this wording; and
(4) Awards and opinions cited by the Parties.

1, History of Negotiations

From information submitted to the Beard, it appears that in
the course of discussions with members of the Presider:ltia.l Emergency
Board, the Parties exchanged a number of proposals relating to the
purchase and repair of cabooses. According to the Carrier {and not
contradicted by the Union), it was the Union that first proposed
language somewhat similar to Seection 5, suggesting thersby a method
whereby the Carrier could achieve some cost=saving during the course
of the Agreement by failing to purchase any new cabooses or to make
m:ajcnr repairs on existing cabooses. The Carrier states that on
August 12, 1982, the Union proposed the following:

"{e} It is further agreed that pending completion

of the procedures set forth in (&), (b), and {c}

above, but not extending beyond the moratorium

provisions of this agreement, the carrier shall

not be required to purchase oxr construct new

cahooses, or perform major overhzuls, but must

mzintain a sufficient number of adeguately

serviceable ¢caboeses +o protect all runs and

agsignments that still reguire cabooses.”

Later on the same day, the Carrier respondkd with the
following:

"The Board further recommends that the carriers

should not be required to purchase or place into

servi¢e any new cabooses, and cabooses in the

existing f£leet shall not be required to undergo

major overhauls. However, to the extent cabooses

are used, they shall be properly maintained.

The Emergency Board clearly considered this question for its



August 20, 1982 report included the following:

The Board further recommends that the Carriers
not be reguired to purchase or to pla::e: into
service any new cabooses, and cabooses ‘in the
existing fleet shall not be regquired to undergo
major overhaul., Howevelr, all caboosas that

remain in use .must be properly maintained. and
serviced,

Following issuance of this Report, the Parties rasumed
negotiations that were to lead to the October National Agreement, On
September 1, 1982, the Carriers.:proposed the f£ollowing:

"In addition to the foregoing, a carrxier shall not
be required to purchase or place into service any
new cabposes. A carrier shall not be required to
send cabogges in its existing fleet through
existing majox overhaul programs nor shall damaged
cabooses be requirad to undergo maijor repairs.
However, all ¢aboosges that remain in use must be
properly maintained and serviced.”

In response, the Unions on the following day suggested the
following:
"A c¢arrier shall not be required to purchase,
construct or place into service any nev cabooses or
to perform major overhauls except whers necessary
to provide suitable cabooses on all trains or
ass:.gnments where required. All cabooses that

remain in service must be properly maintained apd

serviced in accordance with existing rules ae
standards.”

The final wording, incorporated into the Qctober 15,, 1882
National Agreement, was identical to the Carriers’' September 1, 1982
proposal and specifically did not include the limitation language
embodied in thée Unions* proposal of September 2 which would have added

the clause "except where necessary to provide suitable cabooses on all

trains or assignments where required.®
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Thus the history of negotiations leading up £o the adoption of
Section 5 suggests that the final agreed-to wording specifically
rejected any limitation on a Carrier’s right to avoid purchasing new
cabooses or making major repairs on existing cabosses.
2. Wording Utilized in Article X

The origin of much of the language of Article X can be found in
the report of Emergency Board No. 185, After reviewing various
aspects of the caboose issue, the Board concluded as follows:

While the Board f£inds merit in the po'sition

of both parties, we conglude that, subject to the

conditions and limitations hereinafter set forth,

cabooses may be eliminated in each ¢lass of service

without undermining_safety and operational con-

siderations. Moreover, we do not £ind any justi-

fication for excluding the elimination of cabooses

in through freight service from arbitration

procedures where disputes arise in specific cases,

The Beoard believes that the elimination of
cabooses should be an on-going national pregram.

This thought was carried over to Article X in the opening to
Section 2. This language suggests that the Parties foresaw a gradual
attrition of the Carriers' inventory of cabooses, ending at seme point
in the fu'f:r.;z.:e with the "elimination of cabooses." The ‘{qrding, "the
elimination of cabooses should be an on-going national program”
leaves little room for any alternative explanation although it does
not set gny timetahle or deadline for achieving the "elimination of
cabooses.”

More directly pertinent to . the merits of these claims is the

wording of Sections 5 and 7., Section 5 directly authorizes the
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Carrier to forego purchasing any new ¢abooses or performing "major
overhaul®™ or "major repairs™ on existing cabooses. As previously
noted, no restriction or limitation is placed on, this authority.
Section 7 is the penalty section, providing a two-heour
payment to ¢rew members whenever the provisions of Article X have not
been observed, Specifically the penalty would apply whenever a train
or assignment, furnished with a caboose prior to the 1982 National
Agreement, was now, following the 1982 National Agreement, "operated

without a caboese other than in accordance with the provisions of this

Arti(:lﬁao L -“
It is the Union's ¢onhtention that the merits of the present

claims are fully supported by the language of Section 7. §&ince the
test of Section 7 {crew furnished a caboose prior to the 1982 Agreement
but not following the Agreement) has admittedly been met, in its view,
the penalty provisions of Section 7 clearly must apply. The Carrier
responds by emphasizing the conditional clause in Se¢tion 7 modifying
or limiting the application of penalty, "other than in accordance with
the provisions of the Article." In its view, this clause refers to

- - , [.
section 5 {among others) and thus if the reason for Hp'e Carxrier's
failure to assign a cabgose is its decision to invoke the auvthority
granted it by Section 5, then no penalty is applicable.

3. Parties' Interpretation of This Wording

It is important to inquire whether the Parties recognized the
potential conflict inherent in the wording of Sections 5 and 7 and

whether they touk steps to resolve this inconsistency.
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Apparently, such conflict was recognized. The Union's
submission includes a letter from UTU President Fred Hardin addressed
to all UTU General Chairmen and dated July 21, 1988 following the
Carrier's June 10 notice that it was invoking Section 5, Mr. Hardin
set forth the Union's dissent from the Carrier's action. He also
enclosed the texts of twe proposed "Questions and Answers™ which werea
designed to provide supplementary information regarding Section 5,
both proposed at the time of the 1982 National Agreement, ope by the

Union and one by the Carriers.
The Union proposal reads as follows:

" {oTU} Q. May the carrxier eliminate a caboose from a
train or assignment as bheing unfit for
gervice on the pretext that they are not
required to purchase or place into service
any new cabooses or to overhaul or perform
major repairs on cabooses in its existing
fleet?

" {uTy) A. No. The carrier must provide, properly
maintain and service sufficient cabooses
for all trains and assignments on which they
are required, reqgardless of whether this
would necessitate placing new cahooses into
sexvice or te overhaul or perform major
repairs on cabooses in its existing fleet.

The Carriers' proposal reads as follows:

"{NRLC) Q. May a carrier eliminate a caboose from a
train or assignment by reducing the number
of cabuvswes in ils axiseinmg floot for
reasons other than specifically provided
for in this Section?

"(NRLC) A. No. Elimination under this Section is
limited to cabooses which would reguire
replacement by purchase or major repairs."

It is clear from these proposed "Questions and Answers” that




the two Parties did recognize the issue inherent in the instant
claims. The Union ¢ and A would have made clear the Carriers’
obligation, despite the wording of Section 5, to provide cabooses for
all reguired trains even 5.:!5 this entailed purchase's of new cabooses O
major repairs to existin;_:; cahaoses, On the other hand', the Carriers’
Q and A would have made clear that for any Carrier, Section 5 permits
Yreducing the number ¢f cabooses in its existing fleet." It is
unfortunate that the Parties were unable to resolve these differing
interpretations of Section 5.
4. BAwards and Opinions Cited by the Parties

Since the issue presented by these claims is arising for the
firse time, awards in other cases have only limited relevance. The
Unicn's citations for the most part are concerned with the traditional
warning that arbitrators and neutrals should look essentially to the
language of the Agreement and nat'venture forth to, as one award
states, "chlange an agreement by removing or making inoperative any
provizion or rule which the parties have ohligated themselves to carry
out." (Eixst Division Award No. 15871, Referee William M. I;eiser-
son). In the Union's view, the Carrier in the present proceeding is
attempting to sacure a new rule which t_he Carriers a2s a group were
unable to obtain in the 1982 national bargaining negotiations.

The Carrier's many citations cover several aspects of the
case. Most pertinent perhaps are those citations of awards which
make c¢lear that one section of a rule or article must not be

interpreted without at the same time recognizing the application of
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other sections of the rule, article or agreement. Onhe such citation
iz the following:

"A basic rule commonly observed by the-gourts and

industrial arbitrators in the interpretation and

appiication of a provision of a labor agreement

which may arguably be construed in different

ways...is, as far as feasible, to ascertain aud

give effect to the apparent intent of the parties,

determining such intention not only from the

langquage employed in %he agreemant but also from

the aim and purpose to be attained under it.,

irrespective of any inaccuracy or ambiguity af

expression.” (First Division Award Neo. 20514,

Arbitrator Charles Anrod)

In the board's view, this review of the major aspects of the
claims presented leads to two major conclusions:

1. With respect to the Parties' intent in feormulating
Section § of Article X, the history of negotiations on tnis issue makes
cleay that the Union sought a restriction or limitation on the
Carrier's right to forego purchasing new cabooses or performing
"major overhaul" or "major repair" on existing cabooses. In this
effort, the Union was not successful. A similar effort was made in
.the course of developing supplementary "Questions anid Answers"
concerning Section 5, but this effort also was unsuccessful.

. i 8

2. With respect to the meaning of the wording BE Article X,
it is true that a certain inconsistency exists batween the language of
Section § and Segtion 7. The ¢ritical guestion is, to wnhat extent, if
any, does the Carrier’s freedom to forego purchases and major repairs

allow it to operate without penalty a cabooseless train in through

freignt service wnich would otnerwise require a caboose? On this

Haq)~
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gquestion, the Board gives greater weight than the Union to the
conditional .clause in Seetion 7, “other than in accordance with the
provisions of this Article." In the Board’s view, this clause must be
interpreted to refer to Section 5 and to mean that no penalty is due if
the Carrier's £ajilure to assign a caboose reflects a reduction in its
in.vento.ry of cabooses available for service caused sglely by the
Carrier's exercise of its rights under Section 5.

Thus thils Beard must conclude, based on all the facts and
circumstances of these claims, tlat the claims cannot be sustained
since the absence of a caboose on the claimants' train resulted
directly from the Carrier's action under Section 5, Article X.

This Board is mindful of its obligation to avoid rewriting
agreaments between the Parties or injecting new xules which the
Parties specifically declined to adopt in negotiations. Nonethe-
less, in this proceeding,. the Scard is convinced that its conclusions
constitute & reasonable interpretation of the intant of the Part.ies

and the meaning of the language utilized in the writing of Article X of

the 1982 National Agreement.
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AWARD

The claims are dismissed.

G St

Peter Henle, Neutral Member

!
Employee Megber




