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Award No, 1
Case No, 1

FARTIES TO SOUTHERN RAILWAY CGMFPANY
DISFUTE :
and

UNITED TRANSFORTATION UNION--—
YNRDMASTERS DEFARTMENT

QUESTION Under the terms of Section 3, Second, of
AT ISSUE: the Railway Labor Act, and the terms

of the parties Collective Bargaining
Agreement. may the disputes listed in
attachment A of the proposed Fublic

i.aw Board fAgreement properly be referrable
to a Fublic Law Board?

FINDIMNGS s

Upon the whole record, after hearing, the Board finds that the
partins her2in are Carrier and Emplovees within the meaning of
the Railway Labor fAct, as amended, and that this Board is duly
constituted under Fublic Law 89-4346 and has jurisdiction of the

parties and the subject matter.

Certain claimgs dealing with alleged infractions of the rules in
1984 were filed by the Organization and progressed to the highest
dasignated officer of Carrier. Those claims are identified by the
file numbers YM—-444 and YM—-415., The parties met on March
7, 1987 at the highest level to discuss the claims. Following
that meeting on the same day, Carrier wrote to the General
Chairman of the Qrganization ta confirm the conference and

requested the establishment of a Special Board of Adjustment to



Adiudicate the two unsettled claims. By letter dated April 2nd,
the General Chairman of the Organization rejected Carrier’'s offer
af o Special Board of Adjustment and indicated the intent of the
Qrganization to progress the claims to the Fourth Division of the

‘National Railroad Adjustment Board.

By letters dated July 14 and July 22, 1987, notice of intent was
gLven to the Fourth Division on the two claims by the
Brganization. By letter dated July 10th, Carrier requested
assistance from the National Mediation Board to resclve the
procedural matteor and asked the Board to establish a Special
Board of Adjustment. The National Mediation Board proceeded tao
establish this Board to deal with the procedural question over

the protast of the Organization.

The Organization maintains that its posture ie supported and
Lndeaed contraolled by the provisions of Rule 18 (c) of the

follective Bargaining Agreement which provides as follows:

"The procedure outlined in paragraphs (A) and

(B) pertain to appeal by the employee and
decision by the Carrier, shall govern in appeals
taken to each succeeding officer except in cases
At app=al from Lhe decision of the highest
operating officer designated by the Carrier to
handle such disputes. All claims or grisvances
involved in a decision by the highest officer
shall be barred unless within & months from
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the date of said officer s decision proceedings
are instituted by the employee or his duly
authorized representative before the appropriate
division of the National Railroad Adiustment Board
or a system, group or regional board of adjustment
that has been agreed to by the parties hereto

as provided in sectian Z Second of the Railway
Labor Act. It is understood., however, that the
parties may by agreement in any particular case
extend the six months’ period herein referred

ta."”

The Organization also relies on Section 153, First (I) of the

Railway Labor Act which states:

"The disputes between an employee or a group of
2mployees and the Carrier or Carriers growing
out of grievances or out of the interpretation
or application of agreements concerning rates of
pay, rules, or working conditions, including
cases pending and wunadjiusted on June 21, 1934
shall be handled in the usual manner up to
and including the chief operating officer of the
carrier designated to handle such disputes;
but. failing to reach an adjustment in this
mannar, the disputes may be referred by
netition of the parties or by either party to
the appropriate division of the adjustment
board with a full statement of the facts and all
supporting data bearing upon the dispute.®

The Organiczabtion argues that the Agreemenlt may limit a parties
rights under the act and has provided support for that position
in terms of awards from a number of boards. In the same context
the Organization notes that agreements set the usual manner of

handling disputes. Finally, as a matter of principal, the

Organization maintaing that the Board is without authority to
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alter the Collective Bargaining Agreement of the parties. BRearing
these principals in mind, the Organization notes that Rule 18 (c)
of the Agresament restricts the Carrier from petitioning the
National Mediation Board to establish a Special Board of
Adjustment. Such an appeal is barred unless the procedings are

instituted by the employee or his duly authorized representative

within the time limits provided in Rule 18 (¢}, accaording ta the
Organization. In this instance, no alternate forum was agreed to
by the parties and no agreement was requested by the
Organization. Omn the contrary, the General Chairman of the

Organization made it known to the employer that the dispute would
be progressed to the Fourth Division of the National Railroad
Ad justment Board. The Organization concludes that the controlling
Agreament  supports its position that Carrier had na right to
ragquast a Special Baoard of Adjustment to handle the disputes

invalvoed bherein.

Carrier relies on Section I Second of the Railway Labor Act which

provides in pertinent part as follaws:

"I1f written request is made upon any individual
carriaor by the representative of any craft or
class of employees of such carrier for the
establishment of a special board of adjustment
to resolve disputes otherwise referrable to
the Adiustment Board, or any dispute which has
been pending before the Adjustment Board for
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twelve months from the date the dispute (claim)
i® received by the Board, or if any carrier
makes such a reguest upon any such representative,
the carrier or the representative upon whom

such request i3 made shall jain in an agreement
establishing such board within thirty days from
the date such reguest is made. The cases which
may be considered by such board shall be defined
in the agre=ment establishing it. Such board
shall consist of one person designated by the
carrier and one person designated by the repre-
sensative of the emploayees. If such carrier

or such representative fails to agree upon the
establishment of such a board as provided
herein, or to exercise its rights to

designate a member of the board, the carrier

or representative making the request for the
establishment of the special board may

reguest a Mediation Board to designate a

member of the special board on behalf of the
carrFier or representative upon whom such
raquest was made. Upon receipt of request for
such designation, the Medration Board shall
promptly make such designation and shall select
an individual associated in interest with the
carrier or representative he is to represent,
whoy, with tha member appornted by the Carrier
or represensative requesting the establishment
af the special hoard, shall constitute the
board. Each member of the board shall be
compensated by the party he is to represent.

THe members of the board so designated shall
determing all matters not previously agreed upon
by the carrier and the representative of the
employees with respect tg the wmstablishment and
jurisdiction of the board. If they are unable
to agree such matters shall be determined by a
nerutral member of the board, selected or
appoineted and compensated in the same manner
as i1n hereinafter provided with respect to
gituations where the maemnbers of the boarg are
unable to agree upon an award."

The Carrier maintains that under the statutory language cited

sbove, the 0Organization was bound to 3oin in establishing the



requestaed Beoard. Carrier argues that the identical question
raised in this dispute has been resclved before a number of other
boards (i.2. Fublic Law Board Nq. 138) ancd al{ those disputes
have resulted in decisions indicating that Carrier has the right
to request a Public Law Board rather than the matter being
submitted to a division of the National Railrocad Adjustment
Board., In addition, according to Carrier, such public law boards
have the right to determine the jurisdictional gquestions which

may be raised (prior to dealing with the substantive issuesg).

Carrier notes that 1n the instant dispute, claims were handled in
the usual manner on the property and since there was no
resolution af the claims, Carrier exercised its statutory right
to request a public law board to decide the merits of the claims.
Carrier argues that the right is absolute, granted by statute and
L3 "ot subject to collective bargaining. Carrier notes that
Fetitioner's position that Rule 18 restricts Carrier’'s right to
ragquest adjudication of disputes“‘befarq a pgbliquaw board is

meorrect and flies in the face of the statutory language.

Carrier notes that the e2uclusive right that the Organization
asserts it has under the Rule does not exist. Had the

Organization that right, it could indeed delay the resclution of
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rlaimg for a very long period of time by merely waiting six

morrths to petition the Adjustment Board for adjudication and
thus

increasing the Carrier’'s potential liability. In this instance,
Carrier properly requested the establishment of a public law
board to consider the dispute and under the statute, it had every

right to do so.

The Eoard notes that Rule 18 (c¢) was taken from a National
Agreament reached in 1934. The purpose of the particular
pravision at that time was to establish certain time limits. The
rights which Carrier asserts it has in this case are spelled out
by the statutory language indicated above. Furthermore, Rule 18,
relied wupon by the Organization, predates the statutary limits
which provided for the establishment of public law boards. For
reaason of the timing of the rule alone, it is impossible for Rule
18 to have modified rights which the statute conferred several
vaars subseaquent ta the adoption of the rule,

While the Board recognizes the parties rights to establish the
wsual and customary handling of disputes, in the instant dispute,
ot in apparent that the statutory language goverms. There could
bee no modification of the statutory language by prior rules
agreemonts which did not deal with such language. The question at

issue herein must be answered in the affirmative.
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The issue is answered in the affirmative.
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I. M. Lieberman. Frocedural Neutral-Chairman

o Do

D. R. Carver. Employee Member

D, N. Ray, Carrier

Atlanta, Georgia
Febr'uary’7 . 1988
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