PUEBLTC TAW BOARD No. 4381: CASE No. 28

EROTHEREOOD OF MATNTENANCE OF WAY EMPIOYEES
AND
BURLINGTON NCRTHERN RATTROAD CCMPANY

SIATEMENT OF THE CIATM

1. 'The ten (10) day suspension of Machine Operator G.X. Stluka ...
for violaticon of General Rule ‘A’ of the Rules of the Main—
tenance of Way Department, Operating Department and Rule 271 of
srecial instructicons by not clearing CIC Permit No. 7 cn time
issued to you on Jarmary 31, 1986.7 is exrcessive ard without
merit on the basis of unproven charges (System File
B-Y-304/BMWB 86~5~7C) ..

2. Claimant shall be exonerated by clearing his record of the
charge leveled against him and he shall be campensated for all -
wage lcss suffered.,

FINDOINGS QF THE BOARD

On Jaruary 31, 1986, the Claimant, Mr. G.XK. stluka was issued a CIC Track
Permit to operate his snow clearing machine between the hours of 9:20
A.M, ard 4:01 P.M. Mr. Stluka capleted his work at approxdimately 3:30
P.M., but he did not clear his track ard time permit with the control
cgperator. Mr. Stiuka was located by the comtrol operator at 9:50 P.M.,
at which time the permit was cleared. 2As a result of this sequence of
events, a train was delayed between 6:10 P.M. on Jarmuary 31 ard 3:01 A.M.
on February 1, 1986. Subsequently, Mr. Stluka was charged with allegedly
failing to report clear on the permit, and was issued a ten (10) days
suspension.

Before moving to the merits of this case, certain procedural issues must
be decided. The investigating officer was not cbligated to sequester
witnesses, as requested by the Organization’s representative. Hewever in
denying that request, the investigating officer tock the risk that the
credibility of witnesses cculd be called into question. However, upon a
reading of the record we firnd no basis to conclude that the testimony of
witnesses was tainted or that the failure to sequester withesses
prejudiced Mr. Stluka. Additionally, we £ind no basis in the record to
canclude that the investigating officer harassed or threatened the
Claimant. We £ird that Mr. Stluka was provided a fair amd impartial
hearirg.

As to the centrzl issue, we find that Mr. Stluka knew or sheuld have
known that he was cbligated to notify the comtxrol operator when he was
clear of the permit’s limits. The week before this incident, Mr. Stiuka
had cleared such permits on three (3) cccasions. Moreover, during the
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‘afternoon of Jamuary 31st, Mr. Stllﬂcaadﬂmledgedtcaccﬂmﬁmﬂaat
the permit needed to be cleared.

The discipline in this matter was assessed in a reasonable and routine
manner ... the suspension started on the day after the date of the letter
assessing the discipline amd contimed for ten (10) consecutive calendar
days. Mr. Stluka chose to exercise his seniority for a position that
necessitated a considerable commuate between his home ard his work
location. There is no basis in the record to conclude that the Carrier
intentionally scught to exacerbate the impact of the discipline.

Finally, the Organization has not convincingly argued that the ten (10}
days suspension is excessive or harsh. In the absence of such a sheowing,
this Board will not set aside the discipline assigned by the Carrier.
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Claim denied.




