AWARD NO. 143

NMB CASE NO. 148

UNION CASE NO. 20152
COMPANY CASE NO. 1282940

PUBLIC LAY BOARD NO. 4450

PARTIES TQ TEE DISPLTE:

UNION PACIFIC RAILRCAD COMPANY
(Western Region)

-and -
BROTHERHCOD OF LOCOMOTIVE ENGINEERS

STATEMENT OF CLADRV

Apveal the Upgrade Level s Discip.ine assessad to Engineer N. R. Fiores and request
the removal of discipiine assessed and pay forany and all tme lost with all seniority,
vacation, and all other rights resiorsd ~nimpairsd.

OPINION OF BQARD: Following an investgaton conducted on September 20, 2001 and Cctover

9,2001, Engineer N. R. Florss “Clairnant') was ‘ound guiity by Carrier of dishonesty and dismissed
him by letter of November 3, 2001, on -he Dllowing charges:

While vou were empioyed at Enginecr on tas YTAT2 a0 approxumately 5:45 am., BT, September 3,
2001, near MP 145, Fife, Seattle Sutdivision #8360, you sbsented yourself from Company proverty
without authcrity sutseguentiy accTing adcitonai sunitive wages for whichno services were rendersd
after approximately 5:00 4.1, P.T. ledt sreperty 2t S5 am., P.T.. and telephoned de-up 1 3 7:45
a.m., P.T. o crew ompager, Y oLT 3CToNS *ere in violation of Rule [.5 of the Union Pacific Rules
effective April 2, ZC60.

This is a Leve! § rules viclaion. Your current discipiine status of Level 0, ohus this Lavel 5 violation

results in assessment at this sime of Level § discipline. Upgrade Level 3 discipiine is as foilows:
Permanent dismissal.

During ciaims handling, without 212 udice 10 either Party, Claimant accepted Carrier’s offer

of reinstatement to a Level 3 Upgrads starus, with the reserved right to “appeal claims for lost time

from the date removed Fom service untl the date of the Superintendent’s offer of reinstaterment,
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which was previously rejected”.

The disciplinary action in this case must be reversed on both procedural and substantive
grounds. MTO Smith, the Charging Officer, conceded that he failed to consuit with anyorne from
Senior Union Pacific Management prior to bricging the Rale 1.6 Lavel 5 charges against Claimant.
This was 2 plain violation of Item =10 of the Union Pacific UPGRADE Discipline Policy, which
reads in pertinent part as follews:

Regional vice presicext, squivajent senjor manager, of their designated representative will he

consuited before an srploves is charzed nth 3 Lavel 5 offense, other than Rule 1.3, Dismissal “or

Lavel 5 offenses, xcept Ruie 1.3 willbe oniy with the concurrsncs of the vice president or squivalent.

[n additicn, Claimant and the other aczused employess sestifed without contradiction that
claiming overtime was 3 guid pro guo for working through their meal pericds was 2 prior
arrangement established oy M0 \ibblick and MYO Whiteman, Carrier officers who precsded
MTO Smith as their supervisors. Carrier declined to provide these former supervisors to festify at
the investigation, Cespite the requests oI the Crganization that they be cailed as witesses.
Consequently, Claimant’s testimony stands unrefured that these Carrier officers had not only
condoned but authorized the practice of overtime pay for employees who “ran the beans”, behavior
which MTO Smith characterized as dishonest after he took over supervision of the operaticn. Based
on all of the foregeing, this Board concluces that Carrier must rescind the Level 3 discipline and

reimburse Claiman: for “lesi time from the date removed from service untll the date of the

am )

Suverintendent’s offar of reinstalement. which was nreviously rejected”.
- J
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AWARD
1) Claim sustained, as indicated in the Opinion of the Board.

2) Carrier sall implement this Award within thirty (30) days of its execution by a
majority of the Board.
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