PUBLIC LAW BOARD NO. 4450

AWARD NO. 3

NMB CASE NO. 3

UNION CASE NO. PR-VASQUEZ, M. J.-90
COMPANY CASE NO. 5001870

PARTIES TQ TEE DISPUTE:

' Union Pacific Railroad Company (Western Region)
- and -

Rrotherhood of Locomotive Engineers

STATEIMENT OF CLATM:

s+ the expungement of 31 day actual suspensicn of
neer M. J. Vasguez and pay for all time lost.
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OPINION OF BOARD:

Engineer M. J. Vasguez (Claimant) has been in service with
carrier for some 17 years. As of August 1990 he was working on
the Engineers Extra Beoard at Las Vegas, Nevada, subiect to call

by Carrier’s Craw Management Service (CMS). Train and engin

emplovees at this iccaticon ware subject to ths followling
managerial peolicies regarding missed calls:

ANY TRAINMAN CR ENGINEMAN WHO MISSED A Carn, OR

WHO IS REPORTED BY CMS AS EAVING MISSED A CALL, MUST

CONTACT A LOCAT MANAGEIR TRAIN OPERATIONS, OR MANAGER

OPERATING PRACTICES WITEIN 43 HOURS.

W. S§. NUA 388-5270 —
M. O. LODGE 388-9263 OR 254-1201

W. L. MILTON 38E=-9292

G, G. ESCALANTE 3858-%231

W. L. MILTON
MANAGER OF TRAIN CPERATIONS

cc: AAC GGE WLM DMS MCD WEN
POST: TRAINMEN’S AND ENGINEMEN'’S NOTICE BOOKS

MTLFORD, LAS VEGAS, AND YERMO.
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CALIFORNIA DIVISION SERVICE UNIT

GENERAL NOTICE NO.
1LOS ANGELES - AUGUST 23,

To: ALL T. E. & T. EMPLOYEES:

GENERAL NOTICE NO.
JANUARY 19,
IT WAS NOT DONE SO.

POLICY SEEMS IN ORDER.

08O
1950

22 WAS IMPLEMENTED ON

90019870

1990 IN CORDER TO REDUCE MISS CALLS.
THERIFORE A MORE STRINGENT

1) CANCELIATION NOTICE:
CALTIFORNIA DIVISION CGENERAL NOTICES NO.
23 AND 79 ART CANCELLED, NO. 79 HAD IMPROPER
DATE CF ISETE.
2) EFFECTIVE IMMEDIATELY, THE FOLLOWING POLICY
WILL APPLY RIGARDING "MIES CALLSY,
FIRST MISS CALL - LISTEN COF REPRIMAND
I8 EZNT
SECOND MISS CRLL - 30 DAYS DEFERRED
SUSPENEION
TEIRD MISS CALL - 31 DAYS ACTUAL
SUSPIENSION
FOURTH MISS CALL - DISMIESSAL
EMPLOYERS WILL CLEAR THEMSELVES FROM TEZ
PROGRESSIVE CYCLE, UNLESS IN DISMISSED
STATUS, IF THEZY MAINTAIN ONE YEAR FREE OF
"MISS CALLS" FOLLOWING DISCIPLE FOR TEE FIRST
OR SECOND "MISS CALLS" OR FOLLOWING TEZE
SERVICE OF ACCUMULATED SUSPENSION TIME
RELATING TO A "MISS CAILM.
TONY CHACON
TRANSPORTATICN SERVICES
At about 5:00 p.m. cf the aziternccn of August 9, 12920,

-
h

Claimant called CMS and

anticipated that with ncraa

by mid merning on August 19, 1280,

residence cn the evening

1 work flow ha would prokably get out
Apparsntly Claimant left his
=% Rugust 9, 12890 and &id not raturn
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until after 1:00 a.m. on August 10, 1%90; but he later testified
tha: he had with him the pager or beeper which he is rsquiresd to
moniteor while subject to call. Apparently thers was a greatar
manpower need than usual, kscauss CMS called Claimant at 1:00

z2.m. on August 10, 18¢0. He did not answer his heme tealepnons

_ mer Aid claimant make a call-back r=sponsa to The pagar,
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when Claimant lszrned that he had mis

Carrisr’s next actiocn, howevar, was a l&f

from Superintendent Chacon, notifying Claimant as follows:
"Under the provisions of Rule 135 of the Agrsament

between the Union Pacific Railroad Comnanv and the
Brotherhecod of Leoccomotive Enginsers, effective April
15, 1972, this is to advise that your perscnal record
is beﬂng assassed with 21 days susnension, to be
served, for your I=SDOnSlblllty in missing call to
perfo*m service as Zagineer on Job NﬁLaZ on Aucgust 10,
1950, at Q100 at Las Vegas, Nevadq, in vieclation of
General Rules 2, B, D and operating Rulss 600, 604, 607
and 618, as containad in the General Code of Operating
Rules fF tive Qctcrer 29, 1989.

ived that discipline is nc

L) 4
- A
n 11 be schedulsd as ocutlinsd in

If advice is
accaptabla, hear:
your agreemant.

G H
%

In checking veur =
ara assessad a 30 davy sus ; :
under dats cof March 27, 1890, and it will now
necessary that you sarve the 30 cays deferrad,
including the 31 davs actual. This suspension will
commance on August 27, 1820 and you may mark up for

W

work on Ocrtoper 27, 19%0. Any rules or Dbysib:l
examinasions &u2 must ke taken prior ts ycur marking up
for dutv con this data., TFailure to r=*o** for duty
within #en (10) days £zom the above date will rssult 1n
your being considered azsent from duty without
Rermiazian and vour racord will be hzndied accordinglv.”



UNION CASE NO.

COMPANY CASE NO.

eLB Mo . HYYSD

AWARD NO. 3

NMB CASE NO. 3
PR-VASQUEZ, M. J.-30
9001970

Claimant and the BLE rejected the propesad 6l-day actual

suspension and reguested a hearing.

i

tes=ified without contradicticn

hearing,

Claimant

telephonad Manacer

Nua and also prasanted uncontrsvertad writtan evidanca that hsa
had missad the call beczuse his pagser was delsctive.
Specificaily; the-transsrIes ssptains—the Sfellowing evigsnce—that
Claimant presentad the faulty pager Icx repair on August 10,
1890, after learning that he had missed a call:

"y, M, Daly: Exhiziz Ne. I dated August 10, 1820,

This is a return Lszass scuipment $F48721, from Centell

Phone Cempany in Las Vegzs, Nevada stating that Mr.

vasguez, at the time of the alleged mizscall, had 2

faulty pager, and sxcnanged for a repair cf a nsvw

pager. Mr. Escalants, i you weuld like to reviaw

that.

¢. G. Escalantes: Indicating that 8/10/%0, Rsturn Lease

Ecuipment of a faulty pager was exchanged Ior repairs

and Sharo Roll, CCFO sigmsd it.

M. 0. Dodge: I will marX as exhibit nc. 1 the Relurn

Lease Eguipment that ycu rsferred to Mr. Daly.”

Claimant’s unrebutted evidencs notwithstand

implemented the 61 day actu 1 suszension,

actual suspension for the "triggering incide
1990, which activated a pravicusly defarred

the following record

#11w33=-88=-LETTER OF WAZNING. HMiss=d a2
deacdrezad £z Yarmo at 0130 No
03=23-30=-=LETTTR OF WARNING. Missed a
+5 Yarmeo at 12:01 PM Mazrch 20
03-27=30-=-30 DAY DIFEZZEID SUSFENIICN.
for tralin AFLAZ 2w Q100 HMaxcn
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There is no guestion that Claimant was a recidivist with a
recent history of missad calls. If he had been proven culpable
for August 10, 19%0, the penaliy impesad would not be disturbed

by this Becard. But Carrisr has the overall burden of persuasion

[ 21

of guilt of the weriggering incident™., Carrier must sheoulder

+his burden without the benafit of any assumption that Claimant

"did@ it again”. When all is said and done, Carrier has not

sufficiently resbutifed cr discredited Claimant’s evidence t
+

missed call of August 10, 1530 was atiributabls to a faully pager

nd net directly his fazul:t. Althcough the case is a clese one,

1]

the burden of proof and the presumption of innocent until provan

arrier’s finding of culpability and

)

gullty reguire us to ravearse

to sustain this claim. B
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AWARD

1) Claim sustained.

2) Carrier must expungs the 31-day actual suspension for the

improven allegations regarding August 10, 1990 and alsoc raverse

________*he 30-day actual suspension triggered by the findings relative

to August 10, 1890. Thus, Czarrier must make Claimant whole for

the 61-day actual suspensicn impesed August 27, 18¢0.

3) Carrier shall implement this decision within 30 days of

its exscution by a majority ci the Bcard.

Dana Eéward ElSuﬁQﬁ,
= C ‘ﬂ“i fegd
Datad at Ithaca, New York on

Uniecn Member Company Member

pated at 0gc 27 921 Dated at ZvZic T2 GrIu) vE-

on




