Parﬁies:

Issues:

Discussion:

Award No. 1

PUBLIC IAW BOAZD NO. Lé

Order of Railway Conductors and Brakemen
and
Elgin, Joliet and Eastern Railway Company

(1) May the Organization vithdray from the First
Division, Rational Railrpad Adjustzent Board, four
cases which have boen Ponding for mors than 12 rmonths
befors said DMvision, in order to submit then to a
public law board, in view of the fact that these four

(2) HMay the Carrier withdraw and submit %o the same
public law board 23 cases which have been pending
pefore the First Division, National Railroad Adjust-
ment Board, for mors than 12 months, but which are
currently not assigned to any Referee's deadlocked
list.

(3} In the event it is determined that the afore-

-mentioned cases may be properly withdrawn from the

First Division and submitted to a public law board,

"must the sole record of these cases be the record

which was submitted %o the First Division, and further
mst the Presentation of these cases to the public law
board be governed by the existing rules and regulations
of the First Division. ' .

The antecedents of this procedural dispute arise from the

fact that the Carrier on November 17, 1961, discharged an enployee represented

by the Organizatioen.

Subsequently, on April 25, 1963, the Organization filed

with the First Division, National Railroad Adjustment Board.}tuu submissions -
Dockets Nos. 39 955 and 39 956 and again on.July 25, 1963, filed two additional

submissions -- Dockets Nos. 40 211 and 40 212, Thasalfogr dockets relate to the

Procedural and substantive aspects of the discharge of the Claior Cand are the
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four dockets which the Organization scoks to witldraw from the First Division
and have placed on the list of cases of Public Law Board No. 4 for hearing

and d‘otarmination.
On September 14, 19é4, the First Division deadlocked on Dockets

Nos. 39 955 and 39 956 and on March 15, 1965, it deadlocked on Dockets Nos.
40 211 and 40 212, being unable to secure & majority vote for an award on theose
cases. On June 21, 1966, the National Mediation Board, at the request of the
Members of the First Division, assigned a referese — John Day Larikin -- to sit
with the First Division and dispose of a list of deadlocked cases which included
Dockets Nos. 39 955 and 39 956. By Janvary 1967, Dockets Nos. 40 211 and 40 212
sti]l had not been assigned to any referee deadlock list, althongh theso cases
bad been deadlocked by the First Division on March 1 5, 1965. On January 27, 1967,
the Carrier wrote the National Hodiation Board requesting it to appoint a referse
to sit with the First Division to hear and render awards on Dockets Nos. 40 211
and 40 212. |

On January 30, 1967, General Chairman Cox, representing the Organie
zation on the property, wrote to the Carrier :;equesting t.b.at.’ pursuant to Publie
" Law 89-‘14-56. it join with him in establishing a special board of adjustment to
consider the four cases in issus which had been pending with the Nationai Rail~
road Adjustment Board for 12 months., The Carrier agreed to dlscuss this request
at a conference scheduled for February 17, 1967. In the interim, the National
‘Mediation Board, on February 9, 1967, replied to the Carrier's letter of January
27, 1967, acknowledging the Carrier's request for the appointment of a referee
to sit with the First IMvision for the purpose of hearing and determining Dockets
Nos. 40 211 and 40 212, and stating that it had requested the Executive Secretary

>
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of the First Divislion to fwniczh it Lith the chrorolo;y of thcso tuo dockets
bufore the First Division.

Un February 12, 1967, i'rasident tane of the Organization wrote
the National iediation Board requosting it to establisgh a public law board
pursuant to General Chairman Coxl's January JOth requegt, and alse to desiznate
a Carrier rupresentative to sorve on sald publie law board,

At the February 17th conf.runce of the parties they were unable
to come to any mmtual understanding either with regard as to what cases should
be submitted to tho proposed public law board; who should be the neutral member
of the board, and the rules and regulations which should apply to the govern-
ment of the anrd.

On rarch 2, 14967, the Carrier wrote the National Mediation Board
explaininz why it was inappropriate for the Hediation Board to establish a pﬁb-
lic law board in view of the fact that Doclcets Nos. 39 955 and 39 956 were al-
ready on Referge Larkin's deadlock list and that the Carrigr Mezmber of the First
Division assigned to try the cases was ready, although the Organization Member
was noﬁ_ready;to proceed. The Carrier further stated that the rediation Board
had not assigned a refcroe to sit with the First Dlvision on Dockets Nos. bo 211
and 50 212, slthough the First Division had deadlocked on these two cases on
Amarch 15, 1965.

President Lane on March 6, 1967, wrote to the National !lediaticn
Boarg again repeating his request that the Board designate the Carrier Yembor
of the Public Law Board in Hght of the fact that more than 30 days had olapsed
since the Organization had rado its ariginal ICQUQat ror the establishment of a

public law board. On April 18, 1907, tho [Fation-l hiediation Board, pursuant ts
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the Organization's rcquest, ectsbliczied Public Law Board No. 46 and also desig-
nated Paul H. Verd #s the Carrler iualer thercof.

On April 18, 195?. the Exccutiva Socrctary of the First Division
wrote the National Mediation Board that the Division had deadlocked on a list
of.62 cases and reﬁuested the Board to appoint a roferce to sit with the Division
and dispose of these deadlockod cases. Included in éﬁis list- of the 62 deadlockad
cases were Dockets Nos. 40 211 and 40 212. Pursuant to this reéquest, the Nationalr
Mediation Board on May 8, 1957, appointed Referece siurray . Rohman to handle the
docket of 62 cases.

On May 12, 1967, President Lane wrote the National Mediation Board
pointing out that Public Law Board No. 46 had becn established at the Organiza-
ti;nfs request and further pursuant to its rejuect, the Carrier Hember of the
Board had been designated. Hr. lane further comnented that since said Bpard had
been established to consider the disputes involved in Dockets Nos. 39 955, 39 956,
40 211 and 40 212, he was therefore now roqugéting the Executive Secretary of the
First Division to fgthhold further handling of these aforecited cases pending
determination by the Carrier and Organization rembers of Public Law Board No. 48
of the matters pertaining to the establishment and jurisdiction of said Public

Law Board. . ,
' On July 7, 1967, the partisan members of Public Law Board No. 46

met to discuss the jurisdiction of said Board, but they were unable to come to any
. mutual understanding. The Carrier took the firm position that it was opposed %o

subzmitiing the four dockets in issus to a public law board because these cases
' were now pending on the deadlocked list of cases given to two cerfificated refersees
of the First Division. The Carrier was villing to submit to. Public Law Board so.

A
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4o a List of 273 enues wiien bad sooa ponding before Lhv Ffirct Bivision for
12 uanths but vihlch woru 2ot on any rcfuruu <cadlock lizt or lists of cases.
Tho posticzan mubers did arsce to consides the idea of having a Procedural
nc;t-:l aDUOInuLd to sit with Public Law Board fo. 46 to moke the necessary
procecural determinations in tho cvent the particin peabers eventually were

unzble to come to any common agrecnont, |

On July 1&, 1967, the partizan wezbers jointly wrote to the
Kational liediation an{? requesting that the idediation Board appoint Dr. Jacsoh
Seidenborg as a Procedﬁfal Neutral to resolve the procedural matters upoen which
.5ey Bad not been able ta resch agreemént. Cn August 9, 1967, the National
healatlon Beard issved a Certificate of Appointzent to Dr. Seidenberg desig-
natin, bim as the Neutral Member of Public Law Board No. ué, to sit with the
riexbers of that Board to resolve the Procedural matters in issue.

On November é, 1967, all three members of Public Law Board cone
vened in the Carrier's Office in Chicago and heard argument on November 6-7,
1967, on the sevefﬁi P;ocedural‘natters in controversy.

The respective positions of the parties may be sum=crized as
follous )

Or-anization's Position

The Organization posits its request for having the four dockets
in issue heard by the Public Law Board upon the express provisions of Publie

_"_;

Law 89455 (. R. 706) providing for the establishment of a public law board,
which state: . ) '

"If a uritten request is made uron any indlvidual
carrier by a rcprisentative of any craft or class

of ciploycen of such cirsier fur the ests blishaent
of a speeial boird of adjustront to rozolve dizputos
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"otherwise referable to the Adjustment EBcard, or
any dispute which has been pending before the
Adjustment Board for twelve months from the date
the dispute (claim) is received by the Board, or
if any carrier makes such a request upon any such
representative, the carrier or the representative
upon whom such a request is made shall join in the
agreement establishing such a board within thirty
days from the date such a request is made." :

The Organization contends that it has complied with all the
necessary requirements of the Statute and it is therefore entitled to have
its request honored. It notes that: (1) it has made a written request upon
the Carrier for the establishment of such a board; (2) the cases in issue have
Yeen before the National Adjustment Board for more than 12 months; (3) the
cases in issue a.f-e otherwise referable to the Nationsl Adjustm.ht Board.

The ;Organiaation further states that it is immaterial that the
four cases have been deadlocked by the First Division and referred to two Sepa-
rate referees, because there is no provision in the above stated Statute ﬁhich
limits its application only to those pending cases before the Adjustment Board
which have not bee::‘deadlockad. The Or;;a.niz;iion stresses that there has been
no argument before the referees on these four cases by lembers of tize First
Division; no briefs have been submitted to the referees, and the referses have
not seen the Submissio;; of the parties. In short, the referees in question
know nothing about the four dockets under consideration other than that they

are on their deadlock lists.
The Organization also contends that there are valid and binding

precedents favoring its position. It notes that a similar issue was recently
decided by Public Law Board No. 35 vwherein it was the Ca.rrier (Great Northern

Railway Company) which sought to have a pubiic law board established to hear 2)
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cases, nine of which had been deadlocked and assigned to three separate
cartifiqated roferces of the First Division. The Organization resisted the
Carrier's plea but the Procedural.Neutral sustained the Carrler's position
in its entirety and included all the deadlocked and pending reforee cases on
the list of cases that he prepared for submission to the public law board.
The Organization insists that it is now entitled to ra;;ive the same treatment
from this Procedural Neutral that was accorded the Carrier by the Procedural
Neutral sitting as Public Law Board No. 35.

| The Organization denies that Third Division Award-No. 14948 has
any relevance to the issues before this Procedural Neutral because in that
situation the case had already been argued to the Referee and ha had distributed
his draft award to the partisan parties. It was only after the losing party,
having read the draft award, then decided that it wanted to uithdraﬁ the case
from the Third [dvision and submit_to a public law board. The Organiiation
states that the facts of the present procedural dispute bear no resezblance to

the facts surrounding Award No. 14948,
The Organization also states that it has no objection to the
Carrier's request to withdraw 23 cases from the First Division and submit them
to this Public Law Board No. 46. It suggests, however, that in light of the
National‘ﬂediation Board's letter dated February 9, 1967, pertaining to Publie
Law Board No. 12, which stated:
"it would not be appropriate to submit additional
cases to this (P. L. Board No. 12) Board. The
parties should complete an agreement which would
cover the additional cases which they propose to

have handled. This agreement will then be docketed
and handled as a new Public Law Board"

that it would be more appropriate for the Carrier to establish a new public

law beard to handle the aforementioned 23 cases.
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The Organization summarizus its position by stating that on
the basis of the clear provisions of the cognizant statute and relevant

precedents, the Procedural Neutral has no recourse but to honor its request.

Carrier'!s Position

The Carrier maintains that there are two basic reasons why the
Procedural Neutral should deny the Organization’s rcquest to remove the four
dockets in question from the First Division for submission to a public law
board.” The first is that the Procedural Neutral has no jurisdiction over
~these four dockets, and secondly, assuming without conceding that he does have
Jurisdiction, the Procedural Neutral should not exercise it because of éhe par-
ticular facts and circumstances surrounding this case. -

The Carrier states first that the Procedural Neutral has no juris-
diction over these four dockets at the First Division because they are active
and current cases. They cannot realistically be considered as being in the
backlog of cases at the First Division. The Carrier maintains that the Organi-
zation's request fn this matter is materially at variance with the purpose and
intent of the Congress in eracting P. L. 89-456. The lezislative intent under-
lying the aforesaid legislation was to reduce the existing backlog of cases
prading at the First and Third Divisions of the National Railroad Adjustasnt
Board. However, the four dockets in issue cannot be cald to be in the catégory

of the backlog because they have already been assizned to Réforees Larldi and

Rokman, who are currently sitting with the Hembers of thé First Division to
dispose of deadlocked cases on thalr lists. The Carriep spécifically notes
that Referes Larkin has only 17 éasos remiining on his Docéket and Refered Hohs

;an has only 23. Included in ihg rerainin., €ases uvn the Dockels 6f bola these
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referees are the.four casos in issue. The Carrier states that under these
circumstances it is unreasonable to contend that these cases are in the back-
log of the Eirst Division becauso it is possible qQuickly to procevd to process
and finally adjudicate these four cases. It further states that the Carrier
Xembers of the Division are ready and willing to proceed with handling these
cases, but the Organization Member of the Division is not.

Thé Carrier contends that the backlﬁg_of cases to which the Congress
was addressing itself, ﬁhen it enacted P. L. 89-453, wasithose cases at the Divi-
sions which had not been deadlocked or assigned to any certificated referes. The
Carriér also notes that the Congress in enacting the 1966 legislation did not dis-
| turc Section 3, First (1) of the Railway Labor Act, uhich permits a party to a
dlspute pending before the National Adjustment Board to activate the imminent
decisional processes of the Board. The 1966 legislation was only an additional
weans for activating cases at the National Adjustment Board. ‘If the Congress had
intended the newly passed Section 3, Second, of the Railway Labor Act to be the
sole and exclusive means for activating cases at the National Adjustiment Board,
it would have amended or repealed Section 3, First (1). Its failure to do this
is proof posiﬁive that it did not want to disturd or interfers with the é;ses
which were alréady assigned to Referses sitting with the Divisions.

The Carrier maintains that the Congress did not use the term "pond-
ing" in its broadest and most literal sense. This is evidenced by the fact that

‘the new legislation provided for the appointment of a procedural referee with
broad powers to determine which cases should be considered by the publlc law

board. Th_s_vesting of this power in the procedural neutral is clear proof that

the literal interpretation which the Organization is here urging 1s not well founded.
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The Cerrier insists that the new legizlation mst be coﬁsidered not in a
vacuum tut in the light of the problen to which the Congress wag addrossing -
itself. The Congress sought by this legislation to assist partles to a dis—‘
pute vho wanted in good faith to reduce the exdsting backlog. The Congress
did not intend this npew legiclation to be used as a device whereby the parties

night be able to "schop around® for another referee once the case had been
assigned to a given referee. The Carrier notes that the original draft of
H. R. 706 did not contain any provision for a procedural neutral, .but it was.
included after Carrier spokesmen urged it upon the leg.slg.‘tive caommi ttees
considering the bill.

I _ The Carrier further contends tha.t if the organization's positiom
is adopted it will mals for increased rather than reduced backlogs at the M-
visions. It states, for exannle, that vhen a case at the First Division i1a
removed f{rom an lnactive status, the Hanbe;_s of the Division make & considerable
investuent of time and effort in reviewing and preparing the case, both before
and after 1t 1s deadlocked. There is even a grecter expenditure of time and
effort .in preparing the case after it has been Placed in_the deadlock docket
of the Referee. The Carrier mainteins that if 't'.her Organization 13 permitted
to withdraw cases already in the hends of the refere;e; then the attendant expen~
diture of time and effort is for naught, and the Division is reduced to the atate

cof just "spinning 1ts wheals,"accomplishing nothing, .

The Carrier edds that the Organization's position is also conducive
ta ®referee shapping® and "referes shackding.® In the first instanca, an inter-
ested party will be zhla to withdraw a case from the rei‘eree. at 'l'.he Division
vhenever he belleves that the cage is not going favorahly, perhaps, even as a

result af some innocent remark of the referee. In the second instance, the fact
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thet 2 perty moy be able to vithdraw a -zie from the referce ut any time
could wel: jinhibit the relcice Li-m preveing his cuestionz 2t the hearing
for feur of having & parly ramove the cuse fvrom hin.

The Carrier also statey that the intend of the Railway Labor
Act was to allow the mewbers of the National Reilrosnd Adjuciment Board to agrae
upen 2 referee and tfafling that, permit the Notienal Medistion Board to apicint
him. The partisan members of the Division were given one and only one chance
to agree uton 2 referee, and if they do not exercise this op.ortunity, they are
not pernitied another "roll of t‘:.e dice" regerding the selection of a referes,
a.é_f.he Organization is now here zeoking. |

The Carricr states that there are existing precedents which support
its posi:.“.ion. In Third Division Awurd No. 14948 the Carrier was- rot reruitted to
withdraw the case ;ending berors it before the award was formally adopted by the
Division. In another cose before the Second Division, the Carriers' Conference
&t the insisten;e of the Lebor Chiefs persuaded the Missouri Pacific Reilroad
to withdrew its demand to mﬂaa.ra.w holiday day pay cases from the docket of a
referee sitting with the Second‘ Division who had ruled egzinst this Carrier on
the same iszsue on the Third Division. - The Cerrier elso ciies the Case of
Delavzre and Hudson RR Comnary vs. Viiliems 129F(2) 11 where the Seventh Circuit

Court of Appeels struck down & "referes shopping" attempi by an Organization at

the First Division.
The Carrier surmarizes its first basic contention that the Procedural

Neutral has no juriscdiction to permit the withdr:'.wn; of the four dockets zt the
First Division be-ause thece czsze. are not in tho rosture of innctive, unvorked
on cases. They o1o not the ty e of cese envlcionad by the Concrens when it -

- . - Onged . -
enacted P, L. 89-450 in 1966 to reaedy the rituntion of o huge owuelilog.

The Carricr advences the following ergments in suspory of 1ts
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second basic eontentiovn, i.o., thsl wven 1L the | rocegural Neutral has jurica

diction over the four docitets, he ziyulu nob wrorelse that jurisdiction. Thae
Carrier first statos that tie Croanluntion 33 soliin: to delay rathor than
expedite the final disposition oi Lie feur eases. Theso cases are now in a
po;ture at tie Firsi Civiiiun uhsre tooy could be zrjucd and disposod of in the

exact order in which they were iicd at the Divition. The Carrier states that
it is clear that the Oojanization ecilus of ths Firet Liviziea does not care

for the Referes to w.oam Iocl. s Nos. 39 Y55 and 39 95 have baen czsimed. 1t

atteruling throuth the dovicze of a public law board

is for this reascn Linw no i
to secure anothucr rrf . c:2. I addit‘on the Orzanization ricober i3 sieiking to con-
sdlidate all four doclz.ls and arsu: them as one c;:ulin crder to wini:ize certain
Procedural delccts iuliis:int in tho ‘our duckets. The Organization mesmber wants
to get these four back on tae “roperiy in ordsr to Lo able to discord the volumi-
nous record rade at t;c Mational Adjustment Sourd., Sy this means ho is hopeful

- ia

‘of being able to pruzent an entirely differcny record on the properiy, ellminating

the decisive proccdural errors now containcd in the record.

The Carcier cupaasiss s thnt it is not secking to have the Procedural

-

Neutral pacss on the merils oi the four emzou. It only wants ths Procedural Neutral
to leave the four cases at tie Fi=st Divizion co that the issues ércsented by the

+ Claiwant and nis Cireganizotion will be determined in the excct order in which thoy
have raised them. The Carrisr stateg “nat it fas civtain valid defeases to the
four actionz, and 1t sioule 7ot oe deniod tiiu oprariunity to advence thesoe delfcenscs
by the Organization Buirc allouud, tarourh davoldn; the provizions of P. L. 89-456,
Po change its positisn ni co 'rect its erroii-aus indling of the four caseas Since
the time limitz fio woeZealing eladme 13 the St Liviaion have cxpired, the

.

Orzanization should et b - oriibeoc b involiz T now Law to chnn;e and rake a
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new record before a public law board, an action which it could not éake at
the First Division.

In summary, the Carrier states that the procedural relief which
the Organization is seekinz should be denied, and the four dockets should be

required to remain at the First Division because tha basis for the Oryaniza-

tion's request is at variance with the fundamental intent and purpose of P. L.
89-450. The Carrier further asks that the Procedural deutral direct the Organi-
zation to proceed with the processing of these four cases at the First Division

in an expeditious manner, and in the oxact order in which they were filed, in

order that the dispute be finally adjudicated.

Opinion and Findings:

. The Procedural Neutral finds that he has jurisdiction to rule
upon the Organization's request to withdraw ths four dockets in question from
the First Division and to submit them to this public law board, as well as juris-
di;tion to rule upon the Carrler's request to withdraw 23 cases from the First

Division for submission to this same public law board.

_ The jurisdiction and authority of a procedural neutral appointed
by the National Mediation Board in accordance with the prévisions of Publie Law
89-&56 1s broad and extensive. Under this Statute he may preperly determine
pending procedural matters which are necessary to be resolved in o:der that the
bublic law board might be able to carry out its functions. The legislative in-
tent ;s to the jurisdiction of the Procedural Heutral is clearly evinced in
Report No. 1114, issued by the Committee on Interstate and Foreign Comuerca,
House of Represcntatives, in reporting out H. R. 706, wiich in an uﬁchanzed form

ultimaiely'bucamo P. L. 89<4%. This Report on prru 13 states in pirt:
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"...cithor side may cequest the dational rediation
Board to appoint a nuutral person, who shall con-
stitute 2 third wecuber of tho Hoard for the nurcose
of deterninin~ the cascs which mav oo congzicured by
the psoard andé all other avestions recauired in ordsr
for such a Hoard to function." (underscoring supplied)

It is thus clear that tho doard has the specific authority to determine which
cases may be referred to a public law board as well as the general authority
to determine those procedural questions which must be resolve@ in order that.'.
the public law board be able to carry out and to execute its statutory functions.
When the Procedural Neutral considers the relevant statute and
supporting evidence of record, juxtaposad against the Organization's request to
Withdraw dockets Nos. 33 955, 39 956, 40 211 and 40 212 from the First Division
and place them on a list of cases to be considaredhy Public La? Board No. 46,
it finds that this request is proper under the law, and accordingly, the Carrier!s
objections thereto ares not well founded. |
The record reveals that the Organization made a written request
of the Carrier for the establishment of this public law board; that the said
public law board w#g properly established in accordance with the cognizant statute;
that the Organization further requested that four dockets be withdrawn from the
Eirst Division, which dockets had been pending thers for 12 months; and ihat
the disputes contained in these four dockets are disputes otherwise referable
to the First Division. Thus the actions of the Organization were timely and
A : -
proper and came clearly within the literal provisions of Section 3 Soconqlhot
the Railuay Labor Act which provides that a special board of adjustment established
pursuant thereto may hear: -
"any dispute which has been pending before the Adjust-

ment Board for twelve months from the date the dispute
sclaim) 13 rocelved by the Board."
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Thoe Frocedural sicubtral is unablo to [ing anything in the relcvant statuto or

in Hearings on this lesislation belore tho Subeommitive on Iranspertation and
Aeronautics, Houze Cowdtice on Inteirstate ana vorein Comnerco, 89th Congress,
rirst Session, Serial No. 89-14, dated June 8, 9 and 15, 1965, and the Sub-
commiitee on Labor, Secmate Co.aitico on Laber and Publ;s_helfaro, €9th Congress,
Second Session, dated lzrch 11, 1964, or in thé feports izcued by both the Houss
and Scnate CO.ﬁltuCCa in reporting out the coznizant legislation that indicate

or suzgest that the Congress in enacting this legislation made, or 1ntended to
make, a dichotomy betwcen pending cases at the National Adjustzent Bcard of more
than 12 months duration which were "active" and-those which were "inactive." The
Carrier's theory that cases which have been deadlocked and assigned to a referee
are now active cases and rexoved from the operative provisicﬁs of Section 3,
Second, does not appear to havo any legislative warrant. To hold, as the Carrier
urges, that once a case has been deadlocked and placed on a referee!s list, it is
no longer in the backlog of the Division, is an wmsarranted and in fact an i1-
founded assumpti&n.':The only way a given case may be removed from the backlog

of the several divisions of the National Adguutm-nt Board 15 either for the Divia
sions to render an award on the case or for the parties to uithdraw the case, or
since 1966 to rezove it from the Division pursuant teo the terms of Section 3,
Sccond. It must be pointed out that under the procedures of thoe First Division
the fact that a case has been deadlocked and placed on 2 refereels 1ist does not
necessarily mean that the case will ever be heard. The control of the docket of
referee cases is vestod jointly in the partisan mémbers of the Division and not

in the referee. The partisan nezhers Jointly determine when a givén case or cases
on the refcree's list will bo arjucd.: If one of the partisan members for rcasons

best knowm te kimsell docz not wizh to arcuc a deadlocked caso on the reforoe's
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list, that case is just as inactive and in the backlog as is a case which was
filed today and which has not yet bac.m considersd or dezdlocked. However,.
to repeat, the most important reason for not accepting the Carrier's theory
of the case is that there is nothing in the statuts or the history surromnding
it to remotely suggest that the term "pending" as used in ths statuts excluded
cases whic.;.h had been deadlocked by the partisan maml:'::;s of the vision and
assigned to a referee. The only statutory requir-emt_ants are that the dispute
be a dispute referable to the Adjustment Board and that it bas been befors the
Ad justment Board for 12 months.

The Procedural Neutral, in construing P, L. 89-456, must take
.clo‘gniza.nce that the legislation, both by its expressed provisiona and purport,
was to give parties having cases of 12 months or more duration before the National
Railroad Adjustment Board the right to seek an alternats .foru.m for the adjudica-
tion of the claim or grievance. The Procad_ural Neutral is accordingly duty bound
to interpret this statute with the aim of consummating rather than defeating this
legislative objective. To accept the Carrier's theory of the purpose of the legis-
la.tioxjx would require the Procedural Neutrad to take broad liberties with the
expressed provislons of the statute, a course of action he is hesitant to pur-
zu9.

The Procedural Neutral must now turn to and consider the issue
a3 to whether, despdte the literal and articulated terms of the relevant atatute,
the Organization's action is so unconscionable and unfadr that the Progedural
Neutral would be warranted in exercising -hj.._sr brcad t.i‘:}_;_qz:gtg‘._qgl not to permit

the withdrawal of the four dockets from the First Division. On the record before
him, the Procedural Neutral finds notiing in the Organization's actions that
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violate or breach any pracgdurai due process vis a2 _vis the Carrier. The
record indicates that none of the four dockets has been submitted to the
two referees in question. They have not received the submissions of the
parties which were preparsd con the property. They have not rsceived the
E;iafs preparedly ihe members of the First Division. iTpey have not heard
any oral or written argument. The Rofereses in question have no knowledge of
the procedural or substantive issues involved in the four dockets. In short,
the cases are in exactly the same posture as any "inactive” case hot assigned
to a referee. On this record there is no valid basis for the Procedural Neu-
tral to find that any party is bging unfairly advantaged or disadvantaged by
the removal of the cases from the First Division for submission to this public
law board.

_ The very cases cited by the Carrier in support of its position
illustrate this principle that ﬁo unfair advantage fo one of the parties should

be permitted. For example, in Third Division Award No. 14948, the matter there

in issue had alrsady_bean argued to the referee and he had circulated to the
~parties his d;aft award when the Carrier then decided to withdraw the case.
Obviously such a case is no relevant guide for the instant proceeding. In the '
Delaware and Hudson case, 129 F!ZZ 11, the Circuit Court of Appeals refused to
pe;mit the Organization to withdraw a case from the First Division because the
referee, sitting with the Division, had again fully apprised the !Members of the
Division of his detérmination of the case before:adoption. This case also bears
no respmblan;e to the facts and circumstances of the instant case here under con-
sideration. The alleged precedents citasd by ihe Carrier buttress the position
of the Procedural‘Neutral rather than militate against it,

The Procedural Neutral, in the absence of any substantial competent
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evidence to show that one of the Parties is recelving an unfair Procesdural

or substantive advantage, or that one of the parties is being dented basic

due procaess, is n_ot inclined to try ‘l"-o ascertain or determine the motives of
the moving party seelkdng to exercise his statutory right to remove a case from
the First Division in order to submit it to a properly constituted public law

e

board. ' ‘ T,
The Procedural Neutral also finds no statutory bar to honoring

the Carrier’s request to remove 23 non-referes cases from the First Division

for the purpose of submitting them to Fublic Law ’Board No. 46 for detsrmination.
The objections raised by the Organization based on the ruling handed down by

"the National Mediation Board on Febfuary 9, 1967, on Public Law Board No. 12,

is j:napposite. In that case the parties originally-had voluntarily agroed upaon
the imitial lst of cases to be submitted to Public La'i-' Board No. 12 and were’

only concerned about a supplemental list of cases, In the insta.nt case, the

" gravamen of the dispute is the matter of the original list of cases to be subuitt;d
to Public Law Board No. 46 and it is this very matter which has had to be given to
& procedural neutral for resolution. It is in the exarcise of his duly constia
tuted rasponsibilities that he determines that the Carriar 3 request for the
withdrawal of the 23 cases from the First Division for original subn:ission to

this public law board is proper.
The remaining procedural issues befors the Procedural Neutral are

(1) what shall be or constitute the record of the several cases withdrawn from

- the First Division and placed before Public Law Board No. 46, and (2) what shall

be the order in which these soveral cases, rarticularly the four cases being withe

drawn by the Organization, shall be argued before Public Law Board No. 44. A

With regard to the first 1Esue, the Procedural Neutral finds that

13
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all the 27 dockots being withdrawn from the First Division in their present
form shall constitute the recverd cf tho cases to be presonted to the public
law board. Tho thoory of tho partles seeking to withdraw cases from the
First Division is that thoy are sceidng a zore speedy and expeditious forum,
not that they are seelkdny to change or modify the tyeorw of their causes of
action. FKowever, the Procedural Neutral must also take cognizance of an
ancillary reason why the parties seek to establish special boards of adjust-.
ment, be they statutory or consensual, and that is that the parties want to
‘avail themselves of the rlexibility and the informality that inhores in i:m-

.ceedings before special boards of adjustment which do not prevail at the First

Division. For example, the right to produce witnesses and supplemental pro-
bative evidencs. ‘I‘heref&*e Procedural Neutral finds that while the records

hat they are presently in at the First Divi-

| of the saveral cases in ttb
sion shall conztitutq;tbe:;gcords of these 27 cases, nevertheless the hearings
of the Board shall Ee to;du;tad in accordance with the rules of procedure govern-
iﬁg Public Law Board No. 46 as set forth in the attached agreement establishing
said;Bcard,.nhd not in accordance with the rules and procedures of the First
Division. - ' |

With regard to the order in which the sevaéal cases on the docket
of Public Law Board No. 46 shall be argued, the Procedural Neutral finds that
that 1s a proper matter for the Chairman and Neutral Hember of the Board, edther
selected by the parties or aprointed by the National Mediation Board, to hear the
substantive issﬁes, to dotermine. The Public Law Board when properly constituted

-

to carry out or execute its statutory responszbilitias should del.ermine the order

-

in which it will conduct 1ts appropriate businass.
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In compliance with the roquest of the partisan members of this
public law board, made to the Procedural Yeutral at the hearings conducted
on November 6-7, 196'?, he has drafted and attached to this Award an Agreement
establishing a Special Board of Adjustment pursuant to P. L. 89-456, to be
known as Public Law Board No. Ls, tor:ethazj with a list of cases submitted by
both partles, which shall constitute the List of Casés s to be heard by the
sald Special Board of Adjustment, referred to as Publie Law Board No. L6.

AWARD: The procedural issues submitted to the Procedural
Neutral for resolution are herewith disposed of in
accordance with the above stated Opinion and Findings
and the attached Agreement Establishing a S pec;ial équ‘d
of Adjustment rpursua.nt to P. L. 89-456.,

} . S :
s . s

~d : -

Jacob Seidenberg, Procedural Neutral

Paul H. Verd, Carrier Member K. Levin, Employee Member

‘.
TR PRI | W G O
Chicago, Illinois

J Memorandum of Paul H. Verd, Carrier Member

I dissent frum those portions of the above and foregoing Award No. 1 of
Public Law Board 46 which would include First Division, Nationel Reilroad Adjustment
Board dockets 39955, 39956, 40211 and 40212 among the disputes or cases over wvhich
said Board "shall have jurisdiction.” I concur in the remeining portions of

the Awaxd.

Paul H. Verd, Carrier Member
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COMEanY (o Carricr) dad its nmploycoes represented oy tho CRDEE OF HATL-

WaX CONDUCTCRS AND LRAMHEN (Phe Or‘gunize.ﬁtion).

SOR THE PURDPOSE OF o snISHING A SPEC*ﬁL SUAKD OF [DJUSTMENT, IT I8 AGR=ED:
t. There snall be established a Special Board of Adjustment

]

under the pfovisioﬁs ot the Rallway Labor Act, as amended by P.L. 8 ~5456,
which shalil be known as Public Law Board ! No. 46, her c_ndfﬁe“ referred to
as the"Boardn, |

2. The Board shall havaljupisdiction over the-cases listed in
Attachment npw avper‘ a to and made a part hereof this Agreement, The
THFlSdlCtﬁon of the RBoard over the cases listed in Attachment A" shall

xtend to claims and grievances contained in the afcrementioned cases

arising out of the interpretation and application of agreements covering
s a0 ' ' :

‘w'WGgES rules or working conditions,
AN

'

5. The Board shall consist of three (3) members. One shall

be selected by the Carrier and known as the "Carrier Member". Oﬁefshail

be selected by the Organization representing the empioyees and shail be
known as the "Organization Memberf, The third member shall be a neutral
person, unbiased between‘the parties, and shall be selected in the mannér
prescribed in paragraph 4, Members of the Board,‘other'than the Chair-
man, may be changed from time to time, and at any time, by the respective

parties designating then. | 7

4. The Carrler Member and the Organization Member shall meet
at a mutua¢*y designated 1ocatlon on the line of the Carrler unless some
other place is mutually agreed upon, within 10 days from the execution
of this Agreement to select the Néutral Member!of the Board. If the Men-
bers of the Board can agree upon the Neutral Memﬁer, and the-person s0

selected adcepts the appointment, then the person s¢ selected shall be

the Chairman of the Board. I after ten (10) dayuffrom the 1n1t1al meet-

ing, the Members of the Board\are unable to agree upon the Neutral Member

PRINAL S
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her Member senarately, or the HMumbers jointly, may request-the Nation-
o i ‘ : . ,
al Mediation Board to aypOint the Ncutral Member. In the caze of a va--

/ .
cancy on the Board Nlth regard Lo the Neutral Member, the vacancy shall

e fiiled in the same manner as_the original selection or appointment

o

was made.

5. The compensation and expenses of the Carrier Member shall
be borne by the-Carrier. The comoensation and expenses of the Orvaniza—
tion Member shall be borne by the Organization. The compensation of the
Neutral Member shall be set and paid by the National Mediation Board.
The Board shall have the authority to employ a secretary and incur other

! ' - .
experses as it deems necessary in the proper condoct of its business.

Secretarial and other expenses shall be borne and shared. egually by the

Carrier and Organization.

“?”='6. The Zoard oh& hold hearing on each case suomitted to

- it. At such hearings the parties may be heard in person, by counsel

o [ TP E
R N . =“i:z~..'.'.-......,-

or by any otncr repiesontative tney may - elect The record of tne cases

listed on Attachment ”\ﬁ“as\c\\y are presently constituted in the arch—
ives of the First Division, Hatio;aI\Railroad Adjustment Board;'Shall

constitute the record of the cases. The Board shall have the authority

llther

to permit or require the part es to produce additional evidence,

written or oral as it deems necessary, prov1ding that the adaitlonal

evidence pertains materially to the issue or issues raised by, or pre- ﬂEfJ

senced in, the record of the case.vtfg

it v“-'

7 The Board shall establlsh rulos of procedure for its

ERNY
b

g

government,”including the_order in:which the cases listed on Attach-

,ment:ugﬁ‘ﬁifirﬁé Présenté&;' The Board shall meet at stated interﬁalsl_ﬁ_

on the liﬁe of the Carrier, unless another location is nutually ag{eed‘_-'
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which it shall cease to exist, cxcepl for the purpose of rendering in-

teroretations of awards as provided for in parzoraph 8.

Y

£

8. Each Hember of Lhie lsoard shall have one vote and a major-
ity of the Board shall be comnotent Lo render an award and make such cother
rulings and decisions as may e neceSSary to enable the uoard to GYECLVGI
its designated functions. In the event of a dispute arising out of the

interygretation of an award, the Board, upon the request of either party,

‘and notice to the National Mediation Board, shall reconvene to intermret

¢

tne award in light of the dispute.

9. The Board shall make fiandings of{ect end render an award
on eacn case submitted to it except with regaré to a case withdrawn from
the Board. No case shall be withdrawn from the Board after hearing, ex-
cept by mutual consent of the Carrier and Organization Members. The

finding s of acb and award shall be in writing and copies shall be furn-

~ished to each Member. Sucih awards shall be fﬁnal and blnd&“g on each of

the parties to the dispute, and 1f in favor of the petiticner, shall di-
rect the other party to comply therewith on or before-the day named.

10. The Board shall not have jurisdiction over dlsputes aris—
. R SRR S A A

ing out of requests for changes in rates .of pay, ruleixand agreements, Ssgy T
nor shalil it have the authority to change exxstlng agreements governing

rates of pay, rules or'working cdnditions;ér the right to write new rules.

>
£

” ) .
Thls Agreement has been made and copcluded this /{ of
i 1968 in the Clty of Chlcago, State of Illinois. L

For the Order of Railway Conductors For the Elgin, Joliet and

s

and Brakemen - Eastern Railway Company
¢ o L . o
e ; o : _
R Levin T , . PEal H. verd o

g

Vice President~Personnel

Vice President . o ,
L Memoranaum of dlssent attached

APPROVED: .

v e

.Jacob Seidenberg, ° ’
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Do Agreement botween Lo Elgin, Jolict und Dustern Railway
(the Carrier) and the Order of Railway Conductors and Prakemen (The
Organization) Lstublishing A Special Poard of Adjustment, to be known

as Public Law Zoard No. L6,
-

LIST OF CASES (To Be Withdrawn from the First Division, Nation-

alIRailroad Adjustment Board) For Presentation to Public Law Board No. L6

1. 36 567 f

2. 36 785 s - ,

5.- 5?3?7‘ ! .

L. 37 400 - .

5. 37 438
I 6. 37 565 . g :

8. 37 €48 B

9. 37 842 : ;

10. 37 843

Ti. 37 929

2. 37 930

13. 37 631

4. 38 822 , ,

15. 38 911 . .

16. 36 912 : o

17. 39 200 . 58
19. 39 955

20. 39 9564

21 40 211

22. LO 212

2. 4O 273 - i : . : : .
2L, 40 108 : o s ”
25. 4O 856 : ' : e
26. 40 857

27. 41176
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Memorandum of Paul (1., Verd, Carriar Me
/

. _ ] ) /

[ aporove of and agree with the above and foregoing

-

"agyeemenit® establishing Public Law Board 46 ex¢ept insofar

3s it takes jurisdiction over the cases or [disputes First
Division, National Railroad Adjustment Board dockats 39955,
39956, 40211 and 40212, I do not believe this Board has

jurisdiction over those disputes,

' f
3 V/JAJ {

Paul H. Verd, Carrier Member




