Award No. 1

PUBLIC IAW BOARD NO. 46

Parties: Order of Railway Conductors and Brakemen
and
Elgin, Joliet and Eastern Railway Company

Issues: (1) May the Organization withdraw from the First
Division, Hational Railroad Adjustment Board, four
cases which have been ponding for mors than 12 months
before said Divislon, in order to submit them to 2
public law board, in view of the fact that these four
cases bave already been deadlocked by the partisan
mezbers of the First Division and have been assigned
to the list of cases to be argued before Referees
appointed by the National iediation Board, to sit
with the mcmbers of the First Division to hear and
determine the deadlocked cases on their respective
Referes Loclkets.

(2) HMay the Carrior withdraw and submit %o the same
public law board 23 cases which have besn pending
before the First Division, National Railroad Adjust-
ment Board, for more than 12 months, but which are
currently not assigned to any Referee's deadlocked
list.

(3) In the event it is determined that the afore-

mentioned cases may be properly withdrawn from the

= First Division and submitted to a2 public law board,

z. mast the sole record of these cases be the record
which was submitted to the First Division, and further

. must the presentation of these cases to the public law

ot . . board be governed by the existing rules and regulations
#7  of the First Division. ’ .
Discussion: The antecedents of this procedural disputs arise from the

fact that the Carrier on November 17, 1961, discharged an employee represented
by the Organization. Subsequently, on April 25, 1963, the Organization filed
with the First Division, National Railrocad Adjustment Board, ,ttwa) submissions -
Dockets Nos. 39 955 and 39 956 and again on.July 25, 1963, filed twp additiona

submissions -- Dockets Nos. 40 211 and 40 212. These four dggkets relate to the

. Birmingham Southern |
procedural and substantive aspects of the discharge of the ClaimfuR Cand are the
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PUBLIC I[AW BOARD NO. 48

Parties: Order of Railway Conductors and Brakemen
and
Elgin, Joliet and Eastern Railway Company

Issuss: (1) May the Organizaticn withdray from the First
Division, National Railroad Adjustment Board, four
cases which have boen pending for more than 12 months
before said Division, in order to submit them to 3
public law board, in view of the fact that thesa four
cases have already been deadlocked by the partisan
members of the First Division and have been assigned
Lo the list of cases to be argued befors Referees
aprointed by the National Hediation Board, to sit
with the members of the First Division to hear and
determine the deadlocked cases on their respective
Referes Lockets.

{(2) Hay the Carrior withdraw and submit %o the same
public law board 23 cases which have besn pending
vefore the First Division, National Railroad Adjust-
ment Board, for more than 12 months, but which are
currently not assigned to any Referee's deadlocked
list.

(3) In the event it is daterminaed that the afore-
nmentioned cases may be properly withdrawn from the
™ First Division and submitted to a public law board,
s must the sole record of these cases be the record
which was submitted to the First Division, and further
. must the presentation of these cases to the public law
b . board be governed by the existing rules and regulations
' " of the First Division. '

Discussion: The antecedents of this procedural dispute arise from the
fact that the Carrier on November 17, 1961, discharged an employee represented
by the Organization. Subsequently, on April 25, 1963, the Organization filed

with the First Division, National Railroad Adjustment Board, ytuo submd.ssions —
Dockets Nos. 39 955 and 39 95}5 and again on. July 25, 1_963, filed tff? additional

submissions -- Dockets Nos. 40 211 and 40 212. These four dockets relate to the

' . Birmingham Sautham
- procedural and substantive aspects of the discnartge of the ClaimiftCand are the
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of the First pivislon to rwaish it with tho ehronolory of theso tuo dockets
bufore the First Division.

On February 12, 1967, rrusidunt tane of the Organization wrote
the National tiediation Hoard requosting it to establish a public law board
pursuant to General Chairman Coxl's January 30th request, and also to designate
a Carrier rupresentative to sorve con said public law board.

At the February 17th conf.rence of the parties they were unable
to come to any mmtual understanding either with ruegard as to what cases should
be submitted to the proposed public law board; who should be the neutral member
gf the board, and the rules and regulations which should apply to the govern~
ment of the Eoard.

On March 2, 1907, the Carrier wrote the National FHediation Board
explaining why it was inappropriate for the Hediation Board to establish a pﬁb-
lic law beard in view of the fact that Doclets Nos. 39 955 and 39 956 were al-
ready on Referee Larkin's deadlock list and that the Carrier Member of the First
Division assigned to try the cases was ready, although the Organization Nember
was noﬁiready;to proceed. The Carrier further stated t@at the rMedlation Board
had not assigned a referoe to sit with the First Division on Dockets Nos._hO 211
and 40 212, althoﬁgh the First Division had deadlocked on these two cases on
.March 15, 1965.

Prosident Lane on March 6, 1967, wrote to the National ilediaticn
Boarg again ropeating his request that the Board designate the Carrier Member
of the Public Law Board in lght of the fact tbgt rore than 30 days had olapsod
since thae Org;nization had cada its aqeiginal gequa;t fﬁr the éstablishment of a

public law board. On April 18, 1967, tho Eatioerl kediation Board, pursuant to
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the Organization!s roquest, estnblizihed Public Law Board No. 46 and also desig-
nated Paul H. Verd as the Carcicer iicalicr thoreof.

On April 18, 1967, ﬁhe Zxceutive Soeretary of the First Division
wrote the National Mediation Board that the Division had deadlocked on a list
oi"62 cases and reciuested the Board to aproint a referee to sit with the Division
and dispose of these deadlocked cases. Included in {:-E-is list of the 62 deadlocked
cases were Dockets Nos. 40 211 and 40 212, Pursuant to this réquest, the Hational
Hediation Board on May 8, 1987, appointed Referce riurray ii. Rohman to handle the
docket of 62 cases.

On May 12, 1967, President Lane wrote the National Mediation Board
pointing out that Public Law Board No. 46 had becn established at the Organiza=-
tion's request and further pursuant to its requect, the Carrier MHember of the
Board had been designated. Hr. Lane further commented that since said Board had
been established to consider the disputes involved in Dockets Nos. 39 955, 39 958,
40 211 and 40 212, he was therefore now roqu‘esting the Executive Secretary of the
First Division to l:_ithhold further handling of these aforecited cases pending
determination by the Carrier and Organization wembers of Public Law Board Ne. 46
of the matters pertaining to the establishment and jurisdiction of said Public

Law Board. ,
’ On July 7, 1967, the partisan members of Public Law Board No. 46

met to discuss the jurisdiction of said Board, but they were unable to come to any
mutual understanding. The Carrier took the firm position that it was opposed to

submitting the four dockets in issue to a public law board because these cases
. were now pending on the deadlocked list of cases given to two ceri‘;ificatod referses

of the First Division. The Carrier was willing to submit to. Public Law Board so.

»
+ '
L 4

™
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LS a List or 27 cames titen bad sowa poaiding bufore Lhu Mirst Division for
2 wontis bub waleh wors 2ol on cny.rcfcruc deadlock lizt or ldsts of cases.
Tho aavbtizan moesbers did asgece to consider the idea of naving a procedural
neutral apnointed to sit with Public Law Board Ho. 40 to moke the nccessary
procecurzl deterrinntions in the cvent tre partican sombers eventually were
unzble to come to any comzon agrecmont. '
On July 1&, 1967, the partican wmeczbers jointly wrote to the
Kational Hediation Boa{? requesting that the idediation Board appoint Dr. Jaceb
Seidenborg as a Procedural Heutral to resolve the procedural matters upon which
2cy kol not been able to reach agreement. Cn August 9, 1967, the National
'Hediation Beard issved a Certificate of Appoiniment to Dr. Seidenberg desig-
:nating him as the Neutral lMember of Public Law Board lo. 46; to sit with the
Hembers of that Board to resolve the procedural matters in issue.
On November 6, 1967, 2ll three members of Public Law Board con-
vened in the Carrier's Office in Chicago and heard argument on November 6-7,
1967, on the sevefﬁi P?ocedural'matters in controversy.

The respective positions of the pariles may be summarized as
follows: |

.~

Orr-anization'’s Position

The Organization posits its request for having the four docksts
in issue heard by the Public Lau Board upon the expross provisions of Public
Law 89-%%5 (. R. 706) providing for the establishment of a public law board,
which state: . - ) '

"If a uritten requect is made upon any individual
carricer by a reprisentative of any craft or class
of c.inloyces of such eirsier fur the esteblishment
of a speclal ooird of adjustrant to recolve dicputos
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Botherwise referable to the Adjustment Board, or
any disputa which has been pending befora the
Adjustment Board for twelve months from the date
the dispute (claim) is received by the Board, or
if any carrier makes such a request upen any such
representative, the carrier or the representative
upon whom such a request is made shall join in the
asgreement establishing such a board within thirty
days from the date such a request is made."

The Organization contiends that it has complied with all the
necessary requirements of the Statute and it is therefore entitled to have
its request honored. It notes that: (1) it has made a written request upon
the Carrier for the establishment of such 2 board; (2) the cases in issue have
been before the National Adjustment Board for more than 12 months; (3) the
cases in issue are otherwise referable to the National Ad;}ustment Board.

The Organ.ization further sta.tes that it is innnatarial that the
four cases have been deadlocked by the First Division and referred to two sepa-
rate referees, because there is no provision in the above stated Statute which
limits its application only to those pending cases before the Adjustment Board
which have not been deadlocked. The Qrganization stresses th.?.t there has been
no argument before the referees on these four cases by liembers of the Fixst
Livision; no ‘briefs have been submitted to the referees, and the referees have
not seen the Submissior; of the parties. In short, the referees in question
know nothing about the four dockets under consideration other than that they

are on thelr deadlock lists.
The Organization alsoc contends that there are valid and binding

precedents favoring its position. It notes that a similar issue was recently
decided by Public Law Board No. 35 wherein it was the Carrier (Great Northern

Railway Company) which sought to have a pub-.'!ic law board established to hear 2)
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cases, nine of which had been deadlocked and assigned to three separats
certificataed referees of the Filrst Division. The Organization resisted the
Carrier's plea but the Procedural-Neutral sustained the Carrier’s position

in its entirety and included all the deadlocked and pending referse cases on
the list of cases that he prepared for submission to ??9 public law board.

The Organization insists that it is now entitled to receive the same treatment
from this Procedural Neutral that was accorded the Carrier by the Procedural
Neutral sitting o« Public Law Board No. 35.

The Organization denies that Third Division Award No. 14948 has
any relevance to the issues before this Procedural Neutral because in that
situaticon the case had already been argued to the Referee and hs had distributed
bis draft award to the partisan partles. It was only after the losing party,
having read the draft award, then decided that it wanted to withdraw the case
from the Third Division and submit to a public law board. The Organization
states that the facts of the present procedural dispute bear no resemblance to
the facts surrounding Award No. 14948.

Ths Organization zlso states that it has no_objection to the
Carriaf's ggquest to withdraw 23 cases from the First Division and submit them
to this Public Law Board No. 46. It suggests, however, that in light of the
Nationalfﬂediation Board's letter dated February 9, 1967, pertaining to Public
Law Board Ne. 12, which stated:

it would not be appropriate to submit additional

cases to this (P. L. Board No. 12) Board. The
parties should complete an agreement which would
cover the additional cases which they propose to
have handled. This agreement will then be docketed
and handled as 2 new Public Law Board"
that it would be more apprapriata for the Carrier to establish s new public

law board to handle the aforementioned 23 cases.
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The Organization summarizws its position by stating that on
the basis of the cluar provisions of the cognizant statuts and relevant

precadents, the Procedural Neutral has no recourse but to honor its request.

Carrierls Position

The Carrier maintains that there are fwo basic reasons why the
Procedural Neutral should deny the Organization's rcquest to remove the four
daockets in question from the First Division for submissieon to a public law
board. The first is that the Procedural Heutral has no jurisdiction over
these four dockets, and secondly, assuming without conceding that he does havae
jurisdiction, the Procedural Neutral should not exercise it because of éhe par-
ticular facts and circumstances surrounding this case. - |

The Carrier states first that the Procedural Neutral has ne juris-
diction over these four dockets at the First Division because they ;re active
and current cases. They cannot realistically be considered as being in the
backlog of cases at the First Division. The Carrier maintains that the Organi-
zation!s request fn this matter is raterially at variance with the purpose and
intent of the Congress in enacting P. L. 89-%456. The lezislative intent under-
lying the aforesatd legislation was to reduce the existing backlog of cases
puading at the First and Third Divisions of the National Railroad Adjustament
Board. However, the four dockets in issue cannot be said to be in the catézory

of the backlog because they have already been assizned to Referces Larkin and

Rohman, who are currently sitting with the Hembers of theé First Division 3
dispose of deadlocked cases on thair lists: Theé Carrier 5pecifically notes
that Referee Larkin has only 17 éiasés Fehiinin? on his Doéket and Referee RHoh=

man has only 23. Included in thé remminin., ¢ases on tho Doékets &f totd thesé
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raferses are the, four casos in isswe. The Carrier states that under these
circumstances it is unreasonablo to contend that these cases are in the back-
log of the First Division because it is possible quickly to proceud to process
and finally adjudicate these four cases. It further states that the Carrier
Xembers of the Division are ready and willing to proceed with handling these
cases, but the Organization Member of the Division is not.

The Carrier contends that the backléglof cases to which the Congress
was addressing itself, when it enacted P. L. 89-455, wasithose cases at the Divi-
sions which had not been deadlocked or assigned to any certificated referee. Ths
Ca..rri.er also notes that the Congress in enacting the 1966 legislation did not dis-
turb Section 3, First (1) of the Railway Labor Act, which permits a party to a
dispute pending before the National Ad justment Board to ;ctivata the imminent
decisional processes of the Boaré. The 1966 legislation was only an additionsl
means for activating cases at the National Adjustment Board. Ii‘.‘ the Congress had
intended the newly passed Section 3, Second, of the Railway Labor Act to be the
sole and exclusive means for activating cases at the National Adjustment Board,
it would have amended &r repealed Section 3, First (1). Its failure to do this
is proof posiﬁive that it did not want to disturb or interfere with the c"ases
which werse alrelaad:,r assigned to Referees sitting with the Divisions.

The Carrier maintains that the Congress did not use the tera ®"pend-
ing" in its broadest and most literal sense. This is evidenced by the fact that

"the new legislation provided for the appointment of a procedural referee with
broad powers to determine which cases should be considered by the public law

board. Th:s. vestiﬁg of this power in the procedural nsutral is 'c:.lea.r" proof that

the literal interpretation which the Organization is here urging is not well founded.
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The Carrier ingists that the new legi:zlation must be considered not in a
vacuum tut in the light of the problem to which the Congress was addressing -
itself. The Congress sought by this legislation to assist parties to a d:!.s—‘
pute who wanted in good faith to reduce the exdsting backlog. The Congress

did not intend this new legislation to be used as a devica whereby the parties
night be able to Yshop around®™ for another referee r;z:é the case had heen
assigned to & given referse. The Carrier notes that the original draft of

H. R. 706 did not contain any provision for a procedursl neutral, -but it was‘
included after Carrier spokesmen urged it upon the legislgtive committees
considering the bill.

) . ' The Carrier further contends that if the Orguimﬁon’s positien
1s adepted it will malke for increased rather than reduced backlogs at the Di-
visions. It states, for examulae, that when a case at the First Division ias
removed fram an inactive status, the I-Iembemrs of the Division mske a2 considerabls
investiment of time and effort in reviewing and preparing the case, both before
and after it 1s deadlocked. There 1s even a greacter expenditure of time and
effort in preparing the case after it has been placed in the deadlock docket

of the Referee. The Carrier maintains that if the Organization i1s permitted
to withdraw cases already in the hends of the re.t‘ere;a, then the attendant expen=
diture of time and effort 1s for naught, and the Division is reduced to the atate
of just "spinning iis wheels,"_ accamplishing nothing. .

The Carrier sdds that the Organizationt!s position is also conducive
ta “referee shapping® and ¥referee shackling.®™ In the first instance, an inter-
aested party will be abla to withdraw a case from the referee at 'th; Divisicm
vhenever he belleves that 't.he case*is not going favorably, perhaps, even as a

result of some innacent remark of the referee. In the second instance, the fact
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thet a perty mey be able to uithdiew a zase from the referce at any tine
could wel: inhibi{ the refivrce frm preucing his cuections at the hearing
for feur of having 2 pariy romove the cuzse Lrom hiwm.

The Carrier also states that the intend of the Railway Labor
Act wos to allow the wmembers of the National Railrozd Adjusiment Board to agree
upen & referee and raliing thal, permit the Notienal Mediaiion Board io apuolat
hin. The partisan wembers of the Division were given one and only one chance
to agree u:on a referee, and if they do not exercise this op.ortunity, they are
not germitied another "roil of the dice" regerding the selection of a referee,
as the Organization is nov here zeoking.

The varrier ctates that there are exdisting precedents which support
its posi:‘aion. In Tiird Division Awurd No. 14948 the Carrier was not penuitted to
withdraw the casge jending beifore it before the award was formally edopted by the
Division. In another cose before the Second Division, the Carriers!' Conference
gt the insistence of the Lebor Cihiefs persuaded the Missouri Pacific Reilroad
to withdrew its depand to withdraw holiday day pay cases from the docket of a
referee sitting with the Second. Division whio had ruled egzinst this Carrier on

the same issue on the Third Divislon. The Cerrier slso ciites the Case of

Delawcre and Hudson RR Comvany vs. Villiems 229F(2) 11 vhere the Seventh Circuit

Court of Appeels struck down a "referee shopping" attempt by an Organization at

the First Division.
The Carrier sumarizes its first bagic contention that the Procedural

Heutral has no jurisciction to permit the withdrawaJl. of the four dockets =t the
First Division benzuse these case. are not in the nosture of inactive, umvorked
on cases. They ore not the ty e of case eavinlonnd by the Congress when it -
enacted P. L. 89-450 in 1965 o roaedy the situntion of acﬂuge bnckiof.

The Carrier advonces the fol!owing crymaments In suspors of its
L o
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second basic contuntion, i.¢., thil wven IE Lhe frocedural Neutral bas juris-
diction over the four doeiubs, he chauld nobl en- ~cize that jurisdiction. The
Carrier first states that the Crpoaeisation 35 seldla % delay rathor taan
expedlta the final dlopOalv*dﬂ 0i viwe four cases. These cases are now in a

posiure at tie Flrst Divicion uhcre togy could be 2r-juwd and disposed of in the

exact order in which tLhey were ilcd at the Divicion. Tr" Czrrier states that

it is clear that the Osganization isutus of the First Livisziea does not cars

for the Referec to woom Docik. s Nos. 39 Y95 and 39 93 kave tacn assigned. 1t

is for this reascn tanw ko iz atlorsting throuvh the device of a pudblic law board
to secure another rel.:-oc. Iin additlion the Orzanization niember i3 scoeking to con-
sdiidate all four dooklis and arsu: them as one case in order to wiunisize certain
procedural defects ialcrint in the lour docicets. The Organization memder wants

to get thnese four back on tae oroperiy in ordser to bo able to discard the volumi-
nous record rade at tac Mational Adjustment Bosrd. Sy thls means ho is hopeful
of being able to prozanl an entirely differcni rccord oa the properity, eliminating

3

the decisivo procedural errors now containcd in the record.

The Carcier cupaasicrss that it is nou secking to have the Procedural
Neutral pass on the mavils of tha four ensci. It only wants the Procedural Neutral

-

z

to leave the four cases at tic Firast Divizion co that the issues presented by the

+ Claiuwant and nis Crzanizatlion will be determincd in trhe exact order in which they
have raised tiem. The Carricr ciates tmat it fos eortain valid defenses to the
four actions, and it cioule not be denied tihu opporiinity to advance these defcenses
by ths Organization biir; alloued, tarourh involin; the provisions of P. L. 89-456,
%o change its pocitlion rnid corecet its erroii-ous n.ndling of the four casca. Since
the time limdiis fuo Lovsoaling elad=s tg the S0t Livicion have e ipdred, tho

Orzanization shouvld rwt b oonfdboc Bo fnvoiiz 0. new law to chanse and make a
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new record befors a public law board, an action whica it could not take zat
the First Division.

In summary, the Carrier states that the procedural relief which
the Organization is seeking should be denled, and the four dockets should be

required to remain at the First Division because the basis for the Qrganiza-

tion's request is at variance with the fundamental intent and purpose of P. L.
89-456. The Carrier further asks that the Procedural Heutral direct the Qrgani-
zation to proceed with tho processing of these four cases at the First Division
in an expeditious manner, and in the exact order in which they were filed, in

or@er that the dispute be finally adjudicated.

Opinien and Findings:

. The Procedural Neutral finds that he has jurisdiction to rule
upon the Organization's request to withdraw the four dockets in question from
the First Division and to submit them to this public law board, as well as juris-
di;tion to rule upon the Carrier's request to withdraw 23 cases from the First
Division for submis;ion to this same public law board.

A The jurisdiction’and authority of a procsdural neutral appointed
by the Hational Nediation Board in accordance with the provisions of Public Llaw
89-&56 is broad and extensive. Under this Statute he may properly determine
pending procedural matters which are necessary to be resolved in order that the
public law board might be able to carry out its functlons. The legislative in-
tent ;s to the jurisdiction of the Procedural iHeubtral is clearly evinced in
Report No..1114, issued by the Committee on Interstate and Foreign Comumerce,

House of Represcntatives, in reporting out H. R. 706, which in an unchanged fora

ultimniely became P. L. &9-Li%. This Report on page 13 states in pirt:
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¥ eeocithor side may cequest the dational rediation
Board to appoint a neutral person, who shall con-
stitute a third wmecuber of tha doard for the nurcosa

of determinin~ the cases which mav oo consiaored bv
the doard angé all other questions reduired in grdsr
for such a Board to function.* (underscoring supplied)

It is thus clear that the Soard has the specific authority to determine which
cases may be referred to a public law board as well.as the general authority
to determine those procedural questions which must be resolved in order that.'-
the public law board be able to carry out and to execute its statutory functions.

When the Procedural Heutral considers the relevant statute and
supportiny evidence of record, juxtaposed against the Orzanization’s request ts
withdraw dockets Nos. 3% 955, 3% 956, b0 211 and 30 212 from the First Division
and place them on a list of cases to be consideredty Public Law Board No. 46,
it finds that this request is proper under the law, and accordingly, the Carrier’s
objections thereto are not well founded. ’

The record reveals that the Organization made ; writien request
;f the Carrier for the establishment of this public law board; that the said
public law board‘;;é properly established in accordance with the cognizant statute;
that the Organization further requested that four dcckets ba*withdrawn from the
First Division, which dockets had been pending there for 12 months; and that
the disputes contained in these four dockets are disputes otherwise referable
to the First Division. Thus the actions of the Organization were timely ;ne
,prope? and came clearly within the literal px,-ovisions of Section 3, Second_,_'} ef
the Railway Labor Act which provides that a special board of adjustment established
pursuant thereto may hear: -

"any dispute which has been pending before the Adjust-

:Ee_nt Board {6:‘ tuelve months from the date the dispute
@c}aiq) is roceived by the Board.”
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Tho Procedural feutral iz unablo to fina anything in the rolevant statute or

in Hearings on this lesislation belore tho Subecownitice on Tranzportation and
Acronauties, House Couwsdtice en Intewrstate and dforeign Cowmerce, 8%th Congress,
First Session, Serial No. 89-14, dated June 3, 9 and 15, 1965, and the Sub-
committee on Lavor, Scnate Cowadtico on Labsr and Publ@g_helfaro, €9th Congress,
Second Session, dated arch 11, 1986, or in the Reports izsued hy both the House
and Scnate Committces in repoirting oub the cognizant legislation that indicate

or suzgest that the Conzress in enacting this legislation made, or istcnded to
make, a dichotomy between pending caoses at the National Adjustzent B;ard of rmore
than 12 months duration which were "actlive"” and those which were "inactive.® The
Carrier's theory that cases which have been deadlocked and assigned to a referee
are now active cases and removed from the operative provisi&hs of Section 3,
Second, does not appear to have any legislative warrant. To hold, as the Carrier
urges, that once a case has been deadlocked and placed on a referee's list, it is
no longer in the backlog of the Division, is an wmwarranted and in fact an 1ill-
founded assumptibn.‘:The only way a given case may be removed from the backloeg
of the several divisions of the National Adjustment Board is either for the Divi=-
sions to render an aWard‘;n the case or for the parties to witﬂdraw the case, or
since 1966 to remove it from the Division pursuant to the terns of Section 3,
Sccond. It must be pointed out that under the procedures of the First Division
the fact that a case has been deadlocked and placed on a referee’s list does not
necessarily mean that the case will ever be heard. The control of the docket of
referec cases is vestoed jointly in the partisan mémbers of the Division and not
in the referee. The partisan nezbers jointly determine when a givén case or cases
on tho referee's list will bo arjued.: If one of thc partisan members for reasons

best knoim to himsel” docs not wish to argus a deadlocked caso on the referoa's
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list, that case is just as inactive and in the backlog as is 2 case which was
flled today and which has not yet boc;n considerad orl deadlocksd. However,.

to repeat, the most important reason for not accapting the Carrier!s theory
of tha case is that there is nothing in the statuts or the history surromnding
it to ramotely suggest that the term "pending™ as used in the statuta excluded
casas wh:i.t-;:h had been deadlocked by the partisan meml-:-e-;s of the Division and
assigned to a referese. The only statutory requir;aments ars that the dispute
be a dispute referable to the Adjustment Board and that it has been before the
Adjustment Board for 12 months.

The Procedurzl Neutral, in construing P. L. 89-%456, must take
cognizance that tha legislation, both by its expressed provisions and purpert,
vas to give parties having cases of 12 months or more duration before the National
Railroad Adjustment Board the right to seek an alternats forum for the adjudica-
tion of the claim or grievance. The Procecaural Neutral is accordingly duty bound
to interpret this statute with the aim of consummating rather than defeating this
legislative objective. To accept the Carrier's theory of the purpose of the legis-
lation would require the Procedural Neutral to take broad liberties with the
expressed provisions of the statute, a course of action he is heaitant to pur-
8ua.

The Procedural Neutral must now twrn to a.nd consider the isaue
as to whether, despite the literal and articulated terms of the relevant astatute,
the Orgf.niza’cion“s action is so unconscionable and unfair thalt the Procedural
Neutral would be warranted in exercising his l;qb_a_d_. é‘:!:_q.qz_'gjtz_:g_qx_x‘ not to permit

the withdrawal of the four dockets from the First Division. " 0n the record before
him, the Procedural Neutral finds nothing in the Orgapization's actions that
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violate or breach any procédurai due process vis g vis the Carrier. The
record indicates that none of the four dockets has been submitted to the
two referees in questlion. They have not received the submissions of the
parties which were prepared on the property. They have not rsceived the
Eéiafs preparadhyjthe members of the First Division. _Tyey have not heard
any oral or written argument. The Referees in question have no knowledge of
the procedural or substantive issues involved in the four dockets. In short,
the cases are in exactly the same posture as any "inactive' case hot assigned
to a referee. On this record there is no valid basis for the Procedural Neu-
tral to find that any party is bging unfairly advantaged or disadvantaged by
the removal of the cases from the First Division for submission to this public
law board.

The very cases citeg by the Carrier in support of its position
illustrate this principle that go unfair advantage to one of the parties should

be permitted. For example, in Third Division Award No. 14948, the matter there

in issue had alreadyrbeen argued to the referee and he had circulated to the
parties his draft award when the Carrier then decided to withdraw the case.
Obviously such a case is no relevant guide for the instant procesding. In the ‘
Delaware and Hudson case, 129 F(2) 11, the Circuit Court of Appeals refused to
pa;mit the Organization to withdraw a case from the First Division because the
raferes, sitting with the Division, had azgain fully apprised the lMembers of the
Division of his determination of the case befbrefzanption. This case also bears
no respmblan;a to the facts and circumstances of the instant case here under con-
sideration. The alleged precedents cited by %he Carrier buttress the position
of the Procedural*ueutrnl rather than militate against it. .

The Procedural Neutral, in the abaence of any substantial competeat
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evidence to show that one of the parties is receiving an unfair procsdural

or substantive advantage, or that one of the parties is being denied basic

due process, is n?t inclined to try to ascertain or determine the motives of

the moving party seeking to exercise his statutory right to remove a case fronm

the First Division in ord_er to submit it to a properly constituted public lxﬁ.

board. ’ o -
The Procedural Neutrazl alse finds no statutory bar to honoring

the Carrier!s request to remove 23 non-referee cases from the First Division

for the purpose of submtting them to Public Law Board No. 46 for detarmination.

The objections raised by the Organization based on the ruling handed dJdown by

"the National Mediation Board on February 9, 1967, on Public Law Board No. 12,

is i‘.na.pposite. In that case the parties originally-had voluntarily agreed upon

the indtial 1ist of cases to be lsubmit‘ted to Public Law Board No. 12 and were’

only concerned about a supplemental list of cases. In the instant case, the

* gravamen of the dispute is the matter of the original 1ist of cases to be subuitt;d

to Public Law Board No. 46 and it is this very matter which has had to be glven to

a procedural nsutral for resolution. It is in the exerc:?.se of bis duly constie

tutad r.aspo.ns:ibilities that he determines that the- Carrier‘s request, for the

withdrawal of the 53 cases from the First Division for original submission to

this public law board is proper.

The remaining procedural issues before the Procedural Neutral are
'(1) what shall be or constitute the record of tl.m soveral cases withdra;vm from
" the First Division and placed before Public Law Board f{o. L6, aﬁd (2) what shall
be the order in which these several cases, particularly the four cases being with-
drawn by the drganization, shall be argued before Public Law Board No. 4. “
- With regard to the first ifsue, the Procedural Neutral finds that

* .



LB MD-He awd. |

-19 -

all the 27 dockets being withdrawn from the First Division in their present
form shall constitute the record of the cases to be presonted to the public.
law board. The theory of the parties seekinz to withdraw cases from the
First Division is that they are seelding a more speedy and expeditious forum,
not that they are seceldny, to change or modify the 1‘.}1201',’{ of their causes of
action. However, the Procedural Neutral must alsc take cognizance of an
ancillary reason why the parties seek to establish special boards of adjust-.
went, be they statutory or consensuzl, and that i3 that the parties want to
avall themselves of the flexibility and the informality that inheres in -pro-
.ceedings before special boards of adjustment which do not prevail at the First
Division. For sxamnlg. the right to produce witnesses and supplemental pro-
"bative evidence. Thdréf;@e Procedural Neutral finds that while the records
of the several cas'es"j:n"‘lf:‘gf; yoor that they are presently in at the First Divi-
sion shall éonstitut;,;ﬁk_zr;géords of these 27 cases, nevertheless the hearings
of the Board shall I:;e c-.onducr.ed in accordance with the rules of procedure govern-
ing Public Law Board No. 46 as set forth in the attached agreement establishing
said Board, .and not in accordance with the rules and procedures of the First
Division. L
With regard to the order in which the sevax'.al cases on the docket
of Public Law Board No. 46 shall be argued, the Procedural Neutral finds that »
that is a proper matter for the Chairman and Neutral ifember of the Board, either
selected by the parties or approinted by the National Mediation Board, to hear the
substantive issx..zes, to determine. The Pub].'&c Law Board when properly constituted

- -

to carry out or execute its statutory respohsibilitias should determine ths order

-

in which it will conduct Ats anpropriate business.
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In compliance with the request of the partisan members of Lthiz
public law board, made to the Procedur'al':\:e‘utral at the hearings conducted
on November 6-7, 196‘7. he has drafted and attached to this Award an Agroement
establishing a Special Board of Adjustwent pursuant to P. L. 89-456, to be
known as Public Law Board Ne. 4§, topether with a2 list of cases submittad by
both parties, which shall constitute the List of Casés emd to ba heard by the
said Special Board of Adjustment, referred to as Public Law Board No. 46.

AWARD: The procedural issues submitted to the Procedural
Neutral for resolutlion are herewith disposed of in
accordance with the above stated Opinion and Findings
and the attached Agreement Establishing a Spec.ial éou’d
of Adjustment .pursua.nt to P. L. 89-456.

i . — .
e L

~d - e

Jacob Seidenberg, Procedural Neutral

Paul H. Verd, Carrier Hember K. Levin, Employee Member

1

[]
t s

SRSTHE R L P o
Chicago, Illinois

) Memorandum of Paul K. Verd, Carrier Member

I dissent from those portions of the sbove and foregoing Award No. 1 of
Public Law Board 46 which would include First Division, National Railroad Adjustment
Board dockets 39955, 39956, 40211 and 40212 among the disputes or cases over which
said Board fshall bave jurisdiction.* I concur in the remaining portions of

the Award.
’. ’/
. V(Mé_ % W‘C

paul H. Verd, Carrier Member
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AN (The Orpunization).

PHE SURPOSE OF L8 2uISHING A SEECIAL 20ARD OF ADJSUSTMENT, IT IS AGR=ED:
i. There. snzll be established a Special Board of Adjustnent

upder the pfovisioﬁs of the Rallway Labor Act, as anended by P.L. 89-4586,

which shail be known as Public Law Board No. 46, hercinafter referred to

as the'Board?,

2. The Board shall haveiju;isdiction over the-cases listed in
Attachment UAM appended to and made a part hereof this Agreement. The
jurisdiction of the Board over the cases listed in Attachment "A' shall
extend to claims and grisvances contained in the aicréﬁentioned cases
arising out of the interpretation and application of agreements covering

S e :
~-wages, rules, or wWorking conditions,
N

’

’
3. The Board shall consistlof three {3) members. One shall
be selected by the Carrier and known as the "Carrier Member', Opg?shall
be selected by the Organization representing the employees and shall be
known as the "Organization Member'. The third member shall be a neuntral-
person, unbiased between the parties, and shall be selected in the manner
prescribed in paragraph 4. Members of the Board, other than the Chalr-
man, may be changed from time to time, and at any time, by the respective
parties designating then. . '

L. The 5?rrier Menmber and the Organization Member shall ﬁeet
at a mutually designated location on the line of the Carrier, unless sone
other place is mutually agreed upon, within 10 days from the execution
of this Agreement ;o select the Néutral Memberﬁof the Board, If the Mem-
bers of the Board can agree upon the Neutral Memﬁer, and the.person S0

" selected adcepts the appointment, then'the person so selected shall be
the Chairman of the Board. If after ten (10) daysffrom th? initial meet-

ing, the Members of the Board are unable to agree upon the Neutral Member, -

= - -
LN Pass ot i e — - S e -
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either Member scouarately,

!

x1l Mediatvion Board to auooint Lhe HNeutral Membder.

or who Muubers jointly, nmay request-tl

In the case of a

_ f ,
the Board with regord to the Neutral Member, the vacancy shall

t

be fiiled in the same manner as the original selection or apcointment

was nade.,

¢

¥ember shall

5.

be borne vy the Carrier.

The compensation and expenses of the Carrier

- } by .
The compensation and expenses of the Organiza-

tion Member shall be borne by the Organization. The compensation of the

~r N -
agueral

Member shall be set and pald by the Hational Mediation Board.
Trre Board shall have the authority to employ a secretary and incur other
eXpenses as it deems nrecessary in the proper conduct of its business.
Secretarial and other expenses shall be borne and shared, equally by the
Carriér and Organization.

e,

The Board shall hold hearings on each case subnitted to

it. quéggé:pearings the parties may be heard in person, by counsel,
B PR ed e . .

by any otner representative they may elect. The record of the cases
listed on Attachment ﬁﬁ?”ésmiggg are presently constituted in the arch-
ives of the First Division, Natigg;i\Railzggd Ad justment Board, shall
constitute the record of the cases. The Boa;axéhall have the authority
to permit or require the parties to produce additional evidence, either

written or oral, as it deems necessary, providing that the additiogal

evidence pertains materially to the issue or issues raised bY:AQE#EEET
sented in, the record of the case. - o et - scrons i
7. The Board shall establish rules of procedure for its '

government, including the order in which the cases listed on Attach~

ment- 14H WiTl e presented.

The Board shall meet at stated intervals

on the line of the Carrier, unless another locationfis_mutually_ag;?gd

upon,, until it disposes of all matiers_listed on Attachment VA", after

i
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11cn it shall cease to exist, cxceept ror the purgose of rendering in-

e
+

-
o

',.l'

teroretations of awards as vrovided for in parzssraph 8.

8. Each Member of the Loard shall have one vote znd a major-
ity oI the Board shall be competent to render an award and make such other
rulings and decisions as may be necessary to enable the Board to execute -
it3 designated functions.‘ In tae event of a dispute arising out of the
intergretation of an award, the Board, upon_the reguest of either party, -

d novlce to the National Mediation Board shall reconvene to interpret

the award in light of the dispute.

9. The Board shall make findings of ‘act and render an award

L4
on each case submitted to it except with regard to a case withdrawn from

the Board. No case shall be withdrawn from the Board after hearing, e¥-
cept by mutual consent of the Carrier and Organization Mempers. The
findings of{gct and award shall be in writing and copies shall be furn-
ished to eaéﬂ Member. Such awards shall be final and bindirng on each of

the parties to the dispute, and if in favor of the petitioner, shall di- T
rect the other party to comply therewith on or before the day named.

. 10. The Board shall not have jurisdiction ove?ﬂglsputes‘arﬁffa ?
ing out of reques:s for changes in rates of pay, rui;é;anh égreégents, ﬂ§:; &
nor shail it have the authority to change existing agreements governing -
rates of pay, rules or working conditions;ér the right to write new rules.

i' . ¥ L
This Agreement has been made and copcluded this /{ _ of N

-, 1963, in the City of Chicago, State of Illimois. o 7~

For the Order of Railway Conductors For the Elgin, Joliet and
and Brakemen ’ Eastern Railway Company
a : __ i
2t !
TR LEvIR T . —Pzul H. Verd — .
Vice President : --,- - —= Vice pPresident-Personnel =

Memoranaum of dlssent attached __w;,
APPROVED: C T ) iff‘ - R —

&

.f
“ s
t k

_7Jacob beldenberg,
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AWPACHI LT A

i To Agreemont bLebween tue Elgin, Jolicl und Eustern Railway
{(tue Carrier) und the Order of Raalway Conductoers and Irakemen (The
Orgonization) wstublishing A Special Poard of Adjustment, to be known

as DPublic Law Board No. 46,
-

LIST OF CASES (To Be Withdrawn from the First Division, Nation-

al Roilroad Adjustment Board) For Presentation to Public Law Board No. 46

1. 6 667 i
2. 36 785 ;
3. 37 370
L, 37 400 - -
5. 37 438
{ 6. 37 565 =
7. 37 647 , o
&. 37 648
9. 37 8k2 ; ,
10. 37 843 ‘ ‘ '
1. 37 929 : : _ o
12. 37 930 . - -
13. 37 931 C - — e
4. 38 822 - , : ;
15. 38 9N ,
6. 38 912 . i i
17. 39 200 . - S o ~
18. 39 602 - - e eemEe - T
9. 39 955 Co |
20. 39 956 .
21. 10 211 - L _
22. Lo 212 , B -
23. Lo 273 ‘ , .
24, 40 403
25. Lo 856
26. 4O 857

27. 41 176




R PLB MO -db Awd |

Ly
L]
¥
o
—

+

Memorandum of Paul Il. Verd, Carriesr Membar

i
}

: !
I approve of and agree with the above and foregoing

"agmeemeni® establishing Public Law Boaxd 4@ excepnt insofar
as it takes jurisdiction over the cases oxr(disputes First
Division, National Railroad Adjustiment Board dockeis 39955,
39956, 40211 and 40212, I do not belicve this Board has

jurisdiction over those disputes.

hgauai-vy/ifééi”;(.

Paul H. Verd, Carrier Member

.




