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AWARD NC. 6
CASE WO, 8

PUBLIC 1AW BOARD NO. 4732

PARTINS ) INTERNATIONAL ABSOCIATIOR OF MACHINISTS AND
wo 3 ALROSPACE WORKBRS, PISTRICT 19
) ' 5
DISFUTE ) NAYIONAL RATLROAD PASSENGER CORPORATION (ANTRAK)

BTATEMENT OF CLIIMY

In erdar to make the Claimant [Machinist R.
Richter) whole Zfor all time logt betwesen
Decexber 29, 1987 and Octeber 11, 1988, muat
the Corporation compensate the Clajmant for
all days lost or should such compwnsation bs
adius:ed accordingly on ths basis of tha
Clajment's absentes rescord?®

FINDINGD

The BHeoazd, aftsr hearing uporn the vhole recerd and all the
evidence, 2indy that the partisas herein are Carrier and Employas
within the msaning of the Railway labor Act, az axanded: this
Board has jurisdéiction ever the dispute inveolved hersins and, the
partiss wara given dus notlice of hearing theracn.

Ths guestivn av lecua arises from action which the the Carrier
had taken in application ©f Rule 28(b) of the Agresment. This
rule provides that smployess Who abwent themselves from work for
five days without having notified the company shall ba considerad
as having resigred frem the sarvica. In kesping with what it had
believed at the tina to be the Claimant’s failure to bs in con-
pliance with thx notification provisions of such rule, the Car-
risr tarminated the Claimant from service on November 6, 19§87.
Thereafter, upes; protast of such actisn, the Carrier ruscsinded
such terainacion, And restored tha Claimant to searvice affective
Octobar 11, 1%84. Evidentiary decumentation had meactimg showed
thar tha Clajmart was certified by his pesrsonal physician as able
to r2sume regulax werk effective Descambar 29, 1987. The dispute
hare at issue tRus ¢ohncerns what compensation the Claisant is an-
titled to for tre period Decaunber 25, 1987 to Qotober 11, 1988,

The Csrrvier says that corpalisation for time lost shonld ha basad
en vhat it teras, the Claimant's Yabsentealan rate of fifty
percent™ during the lO-month pariod innediately prior to his ter~
mination from service, less any cutside compartsation earnsd by
the Clajimant during the paricd in question.

The Organization maintaine that the Clairmant should be made Whola
for all time lont. It E4yS thers is no agreement, precedent, or
any other suppoyrt to justify mitigating the claiwm for time lost.

In ths npinion.af the Board, aven though the Carrier admittedly

1

P L L



o’

T

i

T et el L Y e ':“"‘M"MHF .

- A = ]

s

T — g o -

R I ; =i T

- O opLem.yIz2
AMARD NO, 6
CASE NO. ®

violated the abrve raforsnced rule, wa Palivve that the claim fer
coppensation shiuld be linitsd to the net wigs loss sustalned by
the Claimant. Wa do not beliave that the claimant sheould ke en-
titled to a windfall. besoause of the wrongful actions of the
Currial.

There {8 no guestion that if onw wes teo limit ocnsideration ¢eo
that pariod of tims izmedimtely priocr %o the Claimant beinyg ter-
ninsted from service on Novenbsy 6, 1987 that {t could bs held
that he had, am assserted bx the Carrier, "amagsed an absentesizm
rate of approximately 50%.7 He had been off duty socount an als
lzged injury or preblem with his back, beginning on Saptember 19,
1987, and an an injury to his enkle on or about octobar 26,
1987, and, as indicatag above, he was not thatreafter certified by
nis own personal physician as bsing able to resume regular work
until Dacambery 19, 1987, cr well buyond the Wovenber §, 1987 dats
he was wrongful.y tarninated from sexvice. The Claimant had alse
been withheld 2rom service acceunt imposition of & S(¢~day die-
ciplinary suspeision during the month of August 1987 in walver of
& hearing into charges of axcassive abpentaeisn. Therefore, It
is apparent thaz.ir one was to take into consideration only that
pericd of tipme immediately prior to the Clainant's terminstion
fron service on November 6, 1987 that he, an the Carrisr would
offeyr, had buen awvay from work for a rather signiflcant amount ef

tize.

Rowavayry, when one ravisws tha Claimant's past vork record o the
limiteld sxtant 1a sukunitted by the Carrisr with ics sudbmisaion,
or, apecifically, back to Januazy 1987, it is evident that the
¢ialipant had a yariables puost attmndance record. ¥For exampls, he
waa abaant about 358 of the time from January 1, 13837 to August
1, 1987, or the date of lupomition of the above nentloned 3o~day
disciplinary pehalty. Further, the rscord shows & 28% rate of
abaentesizm duxing the firet six menthe of 1987, with but twve or
three days of ebsonces in some months, Accordingly, wa balisve
thit the Caxrielr le okbliged Lo take a were protracted look mt the
Claimant's pawt work record to determinm a rate of absentesisa,

In this latter regard, the Board is of the opinien that it wonld
be inappropriata to include as a part of the Claimant's record
that pericd of ‘time during which the Claliment was absart account
those alleged injuries which had esssntially led to the disputa
here 2t issus. We alsc helievs consideravicon of the psst resord
shauld sxclude the 30-day period of tims that the Claimant wvas
withheld frea sorvice in the adxinistration ¢f discipline as wall
as tha period of tine dizectly ralated to that charge of racord
vhich had led to the assesmment of wuch disciplins. Wa say the
latter bacauss it would sesn to the Board that the Claimant had
been penalized for such days of absancea by a subseguent loss of
pay during hiz 20-day suspansion from servicas.

Undsr the circumstances, the Board will hold that the windsw of
revinw of the Claimant’'s past work record be that two-year period




which precadad the firat date of charges of excessiva absentasism
invelved with tta administraticn of discipline izmposed on August
1, 1%87. The ratio or percentage of the Claimant's abssnoes to
schedulad work cays during thip twe-yeuar paricd will be applied
agaiozt the numher of schedulsd work days for which the Claixzant
would have stood. for work during the peried Decszber 29, 1987 %o

Devober 11, 1984 30 aa To sncate the Claimant for time lost
in resolutlion of-the instant Jdispute.
AYARD:

Clain disposed cof aw set forth in the above Findings.

Robe . Fatargon, Chairman
~amd Nsutral Mamber
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