PUBLIC LAW BOARD NO, 4885

Parties Brotherhood of Maintenance of Way Empioyes
to and ) : '
Dispute Maine Cantral Railroad
Portland Terminal Company
Statement

of Claim: 1, Claim of Track Foreman Maurice Blanchard MEC, DIV. 3,

for severance benefit of $26,100, plus interest of 8% since
Rpril 26, 1988, a/c being denied said benefit that was
awarded by Articie V of the Agreement imposed by Arbitration
Board No. 466, after being furloughed because his job was
apolished on June 30, 1987.*

2, Claim of Track Foreman Ernest L. Boulde, MEC Div. 1, a/¢c
his job abolished and furloughed on June 16, 1987 and denied
subsequ--t payments, of awarded Article V, option 1, of the
imposed ~greement of Arbitration Board 466, plus interest at
9% since April 26, 1989,*

3, Claim of Crane Operator Timothy A. Blackstone, for the
$26,000 sevarance benefit provided for by Article V of the
Agreement imposed by Arbitration Board 466, plus 9% interest
since April 26, 1989, because his position was abolished
July 18, 1986, He was furiloughed on July 18, 1986, Said
sevarance benefit was denied him,*

4, Claim of Trackman Clarance D111 Portland Terminal, for
the $26,000 1lump sum severance benefit provided for by
Article V of the Agreement awarded by Arbitration Board 466,
plus interest of 9% singe April 26, 1989 because his
position was abolished on August 16, 1987 and he was
furloughed on that dafe.*

8. Claim of Track Foreman Wiiliam Barnes, MEC-Div, 1, under
Article V of the Agreument awarded by Arbitration Board No.
466, for the $26,000 severance benefit therein provided,
plus interest thereon of 9% commencing April 26, 1989.,*

6. Claim of Tracknan Norman Bilodeau, MEC Division 1, for
the $26,000 1ump sum severance benefii awarded by Article V
of the Agreement imposed by Arbifration Board No. 466, plus
interest of 9% since April 26, 1989, when his Jjob was
abo11:had on May 23, 1986 and being furloughed on July 28,
1984,

7. GClaim of Track Foreman James Emerson, who was on paid
vacation on March 30, 1986 and was never recalled therefrom
because he did not own & position on March 3, 1986, when a
Prestdential Order was issuad to return to work on May 15,
1988, for the severance benefits awarded under Article V of
the Agreement that was imposed by Arbitration Board No. 466,
plus 5% interest since April 29, 1989.*
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8. Claim of Machine -Qperafor Raymond N. Coutre, MEC-Div, Z,
o el e e o B L
gbo?12§§ETStHeS$2§!fuﬁgggghegsjun:g%g: igé;.*his dob baing
*Statement of Claims framed by Neutral Board Member.
Background

The Brotherhood of Maintenance of Way ("SMWE")} employmas, on
tAprils 2, 1984} served locally a "national" Section 6 Notice on the
Maine Central Railroad/Portland Terminal Company ("MEC® "PT"}
requesting, among other things, that "the Mediation Agreement of
February 7, 1965 "*** pe amended" to provide that "employees having an
employment relationship with a carrier for sixty (60) days, or more,
shall be considered “"protected employees."”

The BMWE, on Margh 3, 1986estruck the MEC, President Renald
Reagan, on May 16, 198§, {ssued Exacutive Order 10906 initiating the
Railway Labor Act's ("RLA") .Emergency Board provision ang thus
terminated the strike by the creation of Presidential Emergency Board
(PEB). No. 209,

Emergency Board No. 209 ("E.B., 209"} renderad its report on June
20, 1986, :Said Board, as it pertains herein and among other things,
recomnendad that employees in active service as of March 3, 1986, when
the strike began, be protecied and adaptad the [arrijer's proposal that
such employees be eligible to receive 3everance pay in the amount of
$26,000 edfther in a Tump sum or in monthly increments, {f deprived of
employment.

The parties falled to achieve an agrzement based on. EB 209°'s
recommendat fons during the summer of 1986. Also, during the sumer of

1986 hecause of a decline in business resulting from the sirike, the
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MEC requested and received approval from Judge Gene Carter of the US
District Court for fhe District of Maine to abolish 725 railroad
positions through his order of July 21, 1986, Claims dinvoliving a
dectine in business were filed as a result thereof.

Congress passed H. J. Res. 683 (Public Law 99-385) on August 11,
1986, extending the status quo periocd and established a three member
Congressional Advisory Board (CAB} to investigate the MEC-BMWE
situation and make & report to Congress. The CAB made 1ts report on
September 8, 1986, .and recommended, among other things, that the EB
209's recommendations be made binding &nd failing to achieve agreement
within 10 days all unresolved matters to be arbitrated.

Public Law 99-431 was enacted on September 30, 1986 imposing the
PEB 209's Recommendations "as though arrived at by Agreement by the
parties under the Railway Labor Act (RLA)." The Arbitrator herein was
appointed to Arbitration Board (AB) No. 466 thereunder, held hearings
on Qctober 20 and 21; and wrote the provisions for the implementation
of the separation allowance and other unresclved issues in agreement
form in an Award rendered on Octoher 30, 1986.

The Carrier, pursuant to Section ¢ of the RLA, commenced
1itigation of the Award to have it set aside, on November 13, 1986,
The US District Court for the Maine Disirict enforced the Award on
June 3, 1986. The US Court of Appeals for the First Circuit on Apri)
26, 1989 affirmed the US District Court of the District of Maine
action 1in denying the Carrier's appeal. The Award of ARB-466 then

became final and conclusive on the parties on May 18, 1989.
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The MEC and othér Guilford Transportation Industries (GTI)
corporate entities began, on or about February 11, 1987, a program of
leasing 1its and their Tines to another corporate affiliate the
Springfield Terminal Company (S5T). The stated objective was to
thereby provide a cost effective and quality service in an effort to
recapture traffic lost because of the 1986 strike and the 1long term
shift of traffic from rail to truck in the New England regijon. That
teasing program continued through December 1987, The positions on tha
lessor Carriers were abolished during this period and ST made
employment offers to certain of such affected employess.

A11 HMEC-BE&M Unions, through the RLEA, challenged GVI actions in
court and by arbitration. The US District Court of Maine upheld the
transaction. The awards of Arbitrator Richard R. Kasher ware rendered
on June 12, 19856 and {hat of Arbitrator Robert 0. Harris on March 13,
1989,

ARB-486 was reconvened on December 7, 1989 and rendered an
Interpretation on January 28, 1990. The parties thereto agreed to
subsequently handle tha claims in dispute before a Section 3 Public
Law Board (PLB}. Hence, PLB 488% subsequentiy came into being.

Subsequent to the First Circuit Courf of Appeals decision the
parties conferred on June 1990, The Carrier asserts that as a2 rasult
thereof “certain claims were sustained in the amount of $413,235.24
including $156,000.00 in protection claims.® Other claims were denied.
The BMWE asserts that to date, Guiiford, on behalf of the MEC, has

issued Tump sum separation allowances to six employees (Employees
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Exhib{t 24). However, a1] other requests under Article V... have been
rejected by Guiiford. |
The relevant language of Article V - Employee Protection -
implementing the E.B. 209 Srotectlon Arrangements, as set forth in
the Appendix to the Award of Board 466 s as follows:

"(a} Eacth currently active employee representad by the
Brotherhood of Maintenance of Way Employees effective March
3, 1988, employed on the Maine Central Railroad Company on

that date shall be grantsd $26,000 separation allowance.

;he tnarnes of sald employees are set forth in Attachment A
ereto.

(b) Each currently active employee represented by the
Brotherhood of Maintenance of Way Employes effective March
3, 1986, employed on the Portland Terminal Company opn that
date sahll be granted $26,000 separation allowance,

(¢} Each such employee shall be granted the separation
allowance as provided in Paragraphs (a) and (b} above when
the employee 1¢ deprived of work in the noraml exercise of
senjority on March 3, 1986 to the same extent that such
seniority could have been exarcised on March 3, 1986,

(d} Each employee may elect to receive such total of

separation allowance as described in paragraphs (a) and (b)
asbove in the following method:

“If an employee 1s deprived of employment, resigns and
relinquishes 2all employment rights, tne emp{oyee will be
51293839 to receive a lump sum separation allowance of
$26,000,

kv

If an employee is deprived of employment, he may alect fo

retain his seniority and receive a maximum of $26,000 1in
supplemental employment benefits," (emphasis added)

Carrier asserts that four (4) disputes over the interpratation

and application of this language have undergone on-property handling

and are now ripe for arbitration, The BMWE presented eight (8} cases

to PLB 4885,
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The BMWE framed its questions, in part, as being:

1. 1s &n émp]oyae whose p§s1t1on was sbolished on the MEC and
who 1s unable to exercise his senfority either on his senfority
district or on a System Gang on the MEC entitled to severance pay as
invisioned by Article V, Option 1, of the imposed Agreement of AR~466,
Octobar 30, 19867

2. Does future choice of employment with any other railroad
carriar, or any employment, change that qualification for severance
pay?

3, Does a decision to retire more than one year after his being
deprived of employment with the MEC change the qualification for
severance on June 30, 19877

Carrier framed the following for tis four (4) disputes:

(1) Whether or not employees who refused offers of
employment, with full income protection under the Mendoting

Coast protective conditions, from another carrier within the

same railroad system as MEC and employees who accepted but
then forfeited such employment and protection through
resignation, retirement, dismissal for cause, sickness or
disability, were "deprived of employment"?

(2) Wnhether or not employses furioughed due to a decline in
business, with a suspension of protection benefits under the
E.B., 209 protection arrangement, were “deprived of
employment"?

{3) Whether or not claimants Emerson and White, who
positions were abolished pursuant t0 an Oregon Short Line
transaction and who elected voluntary furlough in lieu of
exercising available seniority rights, were ‘“deprived of

employment"?

(4) Whether or not claimants Coffin and Mank, whose bridge
tender positions were abolished pursuant to an Oregon Short
Line transaction, and who either refused or accepted and
relinquished didentical Bridge Tender positicns with the
State of Maine, were "deprived of employment"?

i’



Position of the Parties.

Unten ) .

The BMWE, argued, in effect and among other things, that it was
presenting claims instead of concepts. The claims dinvelve several
categories such as these: {a)-Employees who were on vacation on March
3, 198% and Carrier would not let them come back to work after the
strike; {h) Employees who were furloughed and who were offered
Springfield Terminal Railway (ST) employment some of whom accepted
that offer and others who refused; (¢) Employess who were furloughed
angd wanted the separation allowance {$26,500) and the Carrier said, in
effect, that they must accept ST employment or forfeit their
protection allowance; (d) Employees who went to the ST and after
working there quit; (e} that out of the some 100 claimants the Carrier
has pafd but 6.

The Carrier argues facts that may be relevant to the 1990 period
but they surely are not to the 1986-1987, or even 1988 periods.

The ST's first lease transaction on the MEC commenced in February
1987 and continued unt{l October 1987. The offers of ST employment to
employees were made on the basis that:

{1) if you don't accept the ST offer your seniority will bhe
forfeited or

{2) you have to accept the ST offer if you want your protection,

{3) 1f you don't exercise your seniority onto the ST then you
will not get protection.

1% is important to note that it was the ST and not the MEC or PT
who made the offer of employment and that the employees would become

"Railroaders® undar a single labor agreement,
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The Union also pointed out that most importantly there was no
fmplementing Agreemenﬁ. There was no overflow of rights, There was
no cbligation for an offer of empioyment. However, i1f offered by the
ST, according to the MEC, the employes had to take it, But the ICC
disagreed therewith, It, subsequently, pointed out:

“Conseguently any arbitration shall provide that an empioyee
fransaciion under US 49 U5 1180 203, skall not be deened 5o
have forfelted any rights or benefits as a conseguence {f
decisions made prior %o the development of such an
implementing plan,”

Arbitrator Richard Kasher noted the same thing in his June
Implementing Agreement Award, Arbitrator Robert Harris also, in his
March 13, 1990 Implementing Agreement decision, did Tikewisa.

The BMWE contended that the above confirms that no employee had
te  make any employment decisfon until there {3 & bena  fide
implementing Agreement and that they have 60 days therefrom the date
thereof and the notice of their new Mendocino protection in order to
properly and rightfully exercise their option. Further, the Mendocing
"Conditions" are not applicable to the claims herein rather the AB-486
protective provisions are when their MEC-PT jobs fell off,

The "declina 1in business" argument is nefther a proper or
appropriate defense in this case. If the Carrfer had wanted fo
acquire a “decline in business" and “"comparabie employment® rationale
in their agreement they had avery opportunity to ask for it., However,
the Carrier did nothing thereon until recantly whan it raised this
argument as a belated defense.

-Mr.. Kozak testified before the CAB that the Carrier's Merch 3

protection offer was ‘unconditional.” There was no standard
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estabiished, as in the-Clerk's agkeem&nt, for an exception or offset
because of declining bdﬁiness. The $26.0q6 offer was made as 5eing a
capped 1iability and that's why the decline of business formulas does
not show up anywhere, A “decline in business"” defense was nevar
argued before, particularly before ARB 466 or the Courts., iNow that
argument comes too late, If it was never intended that the decline be
& proper defense in business rationale than such defense cannof be
gstablished without an agreement. Additionally, Carrier has never
offered a2 figure of any kind in suppori thereof. It should also be
noted that the Carrier had never argued business decline as the reason
for denying benefits until relatively recently.

The February 7, 1965 BMWE National Agreement contained a
guaranteed rate of pay for a 1ifetime providing that the covered
employee responded affirmatively on certain things. Yet, even
thereunder only the exercise of seniority is required and not, as
here, a transfer to another railroad.

After ARB 466's Award was rendered, on October 30, 1986, the
Carrier gsaw that 11 people who were not working were profected
thereunder and that $276,000 would have to be paid out immediately.
That's why the Carrier sought a court stay, Today, the {arrier argues
the defense of & decline in business in order to avoid payment,

Protection benefits entitlement under the October 1986
Arbitration Award were properly available to qualified employees at
the time of job aboTishment and not in April or May almost 3 years

iater,
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Before the Ryard of ARB 466 the Carrier had ample opportunity to
praesent the husinass decline theory. Also, the time ARB 466 .met in
October 1986 Carrier again had the opportunity to raise that argument
and not now, some 2 1/2 yeers later. Business deciine or comparable
employment was just never mentioned in all the time since 1984 up to
recently. The arguments are just not relevant or proper.

The Carrier selectively chose MEC-PT employees for ST employment,
Thus, ft gave up its right to argue that ST was comparable work, ST
employmernt 1s not comparable because there the empisyees are a
"Raflroader” working under a different and single agreement. The
employees are not part of the same class and craft and they do not
have any real rights,

The employees ars entified to at l=ast 9% on the monies due them
since at least April 26, 1989, Awards in support thereof were
offered.,

Track Foreman Maurice Bianchard's position was abolished on June
30, 1987. He was declared protected by ARB 466, Blanchard was
furloughed June 30, 1987. He exearcised his full MEC seniority.
Blanchard's qualification was not disputed until June 9, 1989, What
occurred on the ST is totally irrelevant,

Track Foreman Ernest Boulde's position was abol{shed June 16,
1987, Boulde was declared protected by ARB 466, He exsrcised his
full MEC seniority without success. No offer of employment was ever
made to this Claimant from June 16, 1987 until March 30, 1989,

Boulde's qualification for subsistence Denefits were never questionad

yntil June §, 1989,
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Crane Operator Timothy A. Blackstone's position was abelished
July 18, 1986, Blackstone was declared protected by ARB 466. He was
furloughed July 18, 1986. That date pre-dated the ST lease, Carrier,
on June 9, 1989, some 2 years later, said that he was furloughed
because of a decline in business,

Trackman Clarance Di11's position on the PT was abolished August
16, 1982, He was furloughed that date., Claimant was offered and
acceptad work on the ST. That Jater fact holds no relevance as to his
entitlement under Article V of the Agreement imposed by ARB 466,
Carrier stated, on June 9, 1989, he was furloughad because of &
decline in business.

Track Foreman William Barnes' position was abolished on June 3D,
1987, He was furioughed August 1§, 1987. Barnes' qualification for
gntitlement was not guestioned until June 9, 1989, Barnes went $o
work for the ST until Qctober 1987 when he refused to travel ail aover
the MEC simply because he was a "raflroader.” Barnes was discharged
about October 1988, Claimant accepted ST employment without bhenefit
of his MEC seniority or Agreement until October 1987, Carrier on
September 20, 1989, for the first time, ocutlined their raason for
denying severance payment.

Trackman Norman Bilodeau MEC Div, 1 position was abolished July
28, 1986 and he was furloughed. That furlough predated the ST Jease,
Bilodeau's qualification for severance payment under Article V of the
Agreemant imposed by ARB 466 was never disputed until June 9, 1989,
Claimant was never employed by ST. Although he was offered an ST job

in July 1989.
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Track foreman Japles Emerson, who was on vacation on March 3,
1986, Carrier disputed that he was gqualified under Article V of the
Agreemsnt dimposed by ARB-456. When the Calais Branch closed in 1986
he lost his job but did nol displace anywhere. Emerson was furioughed
May 6, 1986, Clafmant was not permitied, as reguired by the
Presidential Order, to return te work on May 15, 1986 as he did not
ewn an awarded position., Emerson has never been recalled to work, He
took vacation 2/13/86 through 3/7/87. Carrier, on September 24, 1986,
aimost 3 years after the Award of ARB-4866 outlined the reason for
denying his claim (Attachment F). He was never recalied,
Raymond N. Couture Machine Operator, MEC-DIV, 2, had his position
abolished June 19, 1987. He was Turloughed that date. Cliaimant's
qualification was never disputed from Qctober 30, 1985, the date of
the Arbitration Award of ARB-466 until Jdune 9, 1989,

Carrier

The Carrier, among many other things, asserted that 1t had taken
the cases of the Claimants and categorized them by the types of issues
that were invelvad such as: Decline in business; Refusal of 3T
emplayment and voluntary relinquishment of ST Ewployment.

The term "deprived of emplayment” may be misieading. There never
has been a demand made by the BMWE for an uncondifional protective
condition, The original dispute arose out of the Section 6 demand to
modify the February 7, 1965 Nat{onal Agreement protecting against
furioughs bpecause of technological, operationai and organizational

changas. BMWE also sought to protect the more recently hired

employees,
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That Section & Noticz was the prelude to the $26,000 offer. PEB
209 thought that revision of a national protection (2/7/65) agreement
tocally was 1inappropriate., Hence, the recommendation of Carrier's
§26,000 offer for saverance pay in lump sum or dinstaliments if
deprived of employment. However, that severance offer was not
uncond{tional because 1t was never 'so scught,

The Award of ARB-486 d+id not become final and binding for
implementation in 1986 because of Section 9 of the RLA which provided
for the intervening legal handling until May 19839,

The intervening event of leasing the entire MEC~PT aperations o
Springfield Terminal Railway (ST} was the rasult of an 1CC approved
transaction. That transaction provided for Meﬁdocino protective
conditions. eFor.. insiance- if Maurice B8lanchard, who accepted 57
employment, had been furioughed from the ST he would then have been
entitled %o & sevgrange benefif, His accepting ST employment, which
in effact was the same job, was comparabls employmeni. - The intent of
protection was against the deprivation of the loss of'emp1oyment and
not, as Blanchard did, make & decision to stop working.

The RLEA representatives for the BMWE argued before the
Arbitrator Robert Harris implementing arbitration that the MEC-PT
gmployess had the right to fellow their work (job) to the ST and
to retain their Agreement. Hence, Blanchard exercised his MEC
seniority rights. However, his quitting work was not deprivation of
employment.

On the other hand if the Unions were incorract in urging these

set of facts upon Arbitrator Harris and what happened was that all MEC

» -
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jobs ceased to .exist’ then Blanchard had no job to exercise his
seniority on. Consegquently, there was simply a complete secession of
MEC operations in 1987 and Blanchard was properly furloughed,

The MEC-PT argues that the premise for the BWWE's origiral
Section 6 Notice was the belief that thsre was a need for improvement
of  the protection against technological, operational and
organizational changes provided for in the February 7, 1965 Agreement.
PEB 209 recognizad that need (p-16) and granted profection. There
never has been a demand by the BMWE for an unconditional guarantee
without regard to what happens.

What the Union here seeks is automatic certification, That was
never contemplated. That is an extraordinary type of protection. The
Carrier 1s not aware of any such agresment, If such protection is in
there it must be there by specific language and the express agreement
of the parties. Automatic certification is just not there, For
instance, in the Blackstone case there is no dispute as to his
eligibility, However, there is a difference between being eligible
and being affected and entitled to collect the $26,000 payment,
Blackstone was not affectad by technological, operational or
organizational changes. Blackstone, as were others, was affected by a
decline in business.

The Carrier pointed ocut that only the employees who were actively
employed on the date of the lease transac{ion, except for 2 people,

were offered ST employment, Those who were on furlough were not

offered ST employment.

L 985~
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Carrier noted that subsquent t0 our Board's March 20, 1990
hearing 1t re—investidated the E. Boulde, D, R, Couture and C, oill
tases. In the Boulde case {Case #2) no written offar of employment
tould be found, Therefore, te avoid further protracted dispute
Carrier advised that {t was willing to dispose of Boulde's case on a
ne precedent basis by sustaining his ¢laim. Jhe.Coulure. case (Lase
#8) was diffarent.~~He-received and refused an offer of ST employment,
Stnce then Couture recanted his refusal and Z years later he applied
for employment. However, Couture was caught during the ST strike
firing marbles with. a huating s1ingshot which caused injury to 1 ST
employee and damage. to an ST locomotive. The 2 ST employees who were
also caught were discharged and that discharge was upheld by a 3T UTU
PL. Board, Couture's application was not and could not be approved.
Carrier has no cbligation to hire him.

As to @&Piil (Case. #4), Carrier asserts that he properly belongs
in category E of the Carrier's September 20, 1989 letter, rather than
Category B For the following reasons: He was paid.."Mendocing"
displacement allowances. from August thru bNovember 1987, Dilt
participated 1in the UTU's work stoppage, November 12, 1987 until June
1988 and worked unt{l Dacember 17, 1985. He was Ffurloughed a/c
seasonal reasons. D11 was recalled in April 1989 and failed to
return. He was brought up on -charges for violating Rule N
{unauthorized absence)‘and was discharged May 19, 1989, D111 failed
to show up at his own disciplinary hearing.

Couture's action in the UTU's work stoppage with the resuitant

Carrier ‘claim that Couture had forfeited a1l protection benefits and
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had resigned h1sfpnsi§10n s in 1itdigation and that will be decided
there, Carrier asserfé that his Mendicinb benefits were paid up to
the November 12, 1987 work stoppage.

The Blackstone Case (#3) and the N. Bilodeau Case (#6) lost thefr
Jobs bscause of a decline in business, The U,S, District Court
recognizad this fact and authorized the massive furlough of MEC-PT
employees.

Claimant J. Emerson, who was receiving vacation pay on March 3,
1986, had his job abolished in Fehruary 1986, He refused to exercise
his MEC senfority because he voluntarily went on furlough. Emerson
has never been "deprived of employment." It waés incumbent on the BMWE
to show that Emerson was entitled to be returned to work after the
strike ended,

There 15 no proper basis for granting interest, No such c¢laim
has ever been filed or even discussed on the property as required by
Section 3, First, of the RLA (45 USC § 153, First (1)). Nor was such
question among those submitted with the PLB Agreement establishing
this Board, Notwithstanding, the 8MWE concedes that interest 1Is
Timited only to the period following the Court of Appeals -decision
which {s May 1B, 1989, Carrier avers that it has not acted in a

frivolous manner ia this dispute,

Findings
This Board has jurisdiction by reason of the parties Agreement

gstablishing PLB 4885 therefor,
Carrier's letter of June 9, 1989 (Employee Exhibit 11), which was

in response to General Chairman Davison's letter of May 11, 1989

"w"\ W
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(Emp, Ex. 9) sent following the Decision of tha United States Court of
Appeals, First C1rcu1£ in Docket Nos, 87-1524 and 88-1876, ldecided
April 26, 1989, appears to sel the tone for this dispute. It reads:
EMP EX, 11
June 9, 1989

J. J, Davison, General Chairman
Bro. of Maintenance of Way Employes
450 Chauncy Street

Mansfield, MA 01048

Jear ™, Devison:

This 15 to confirm our conference next Tuesday, June 13 at
10:00 a.m. to confer pursuant to paragraph 2 Second, 2 5ixth
and 3 First of the Railway Labor Act over claims arising
under the award of Arbitrator Van Wart under Public Law @9~
431 and the recommendations of Presidential Emergency Board
208 (“"the PEB"). In preparation for that conference, 1
thought 1t would be useful to set gut the position of Maine
Centrai/Portland Terminal ("MEC™),

With respect to lump sum wage payments due under Article [
of the agreement imposed by the arbitration award, it will
take about six weeks for the MEC to determine which of 1ts
former BMWE employees are entitlad fo payment and calculate
the amounts owed to them under the formulas set forth in
Article I, Once that determination has been made, MEC will
promptly 1issue checks to eligible employees in  the
appropriate amounis.

With respect to employee protaction, MEC has received 48
claime for protection payments under Article V of the
agreement imposed by the award, as set forth on Attachment
A. Of these, MEC grants the claims of Joseph W. B&rown,
Tatritk Connolly, Frank D, Mclean, Walter Scott, and Robert
Stimpson, These employees appear to have lost employment
with the railroad dus Lo technologicdl, operational or
ggganiiﬁf%on changes. Uf these claimants, a7 except Mr,
cott sought lump-sum severance payments; Mr. Scoti sought a
monthly subsistence allowance. However, at our May 22
conference, you took the position that, in view of the
passage of time since employees first made their claims,
they should be permitted to reconsider thair election
betweesn lump-sum severance payment or monthly subsistence,
Please advise how these clajmants wish to be paid. Checks
will be issusd promptly upon receipt aof that information.

t
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The remain1ngil1a1m§_ure denied, as follows:

iy~ The clatms of Henry Frizzell and George M. Poland are
denied, bacause they are not on the 1ist of protected
Empioyees that the arpitrator compiled,

2, The claims of James Emerson and Floyd White are denied,
because they were not "deprived of emplowyment." These
amployee's jobs werae abolished due to the abandonmant of the
Calais branch in 1987. They could have exercised seniority
to other jobs but instead elected voluntary furiough.

3. The ¢laimants listed on Attachment B are not entitled to
protection because they were offered and accepted jobs with
the Springfield Terminal Railway Company and thus they were
not ‘“deprived of employment.” In addition, the PEB's
intention 1in recommending employae protection was to give
the BMWE employee protection comparabie to that provided 1in
the Mediation Agreement dated February 7, 1365; indeed, you
may remember that this {s whai the BMWE requested in iis
paragraph 6 notice that gave rise to the dispute befgre the
PEB. Under the February 7, 1965 Agreement, employses are
not protected against fayoffs due to ICC-approved
transactions,

4, The claims of employees Tisted on Attachment C are
denied bhecause they were Jaid off due to declines in
bhusiness caused by the 1986 strike, most of them pursuant to
Court order in RLEA v, Boston & Maine, Ne, 86-0122-P (D.
Maine). Under The standards of the February 7, 1965
Agreement, which were imposed by the PEB in this case, and
virtually &11 other labor protectiun arrangements employees
are not protected from furleughs due to declines in
business. The claims of any claimants who are now working
for Springfield Terminal and whose claims were denied above,
and who were also furloughed due to strike-related declines
in businaess, are denied on this additional basis.

In the dnterast of reaching an amicable settlement that
would avold protracted arbitration procesdings, MEC 1s
willing to discuss a possible compromise settlement of the
claims of those employess 1isted on Attachment C, as to whom
MEC will otherwise assert & decline in business defense.

Many of these claimanis are also plaintiffs in the Ashe et
al case pending in U.$, District Court in Portland.  That
Tase 1is without merit, However, should plaintiffs prevail
in that case, any payments made pursuanit to the Van Wart
Award are to be offset against the recovery, if any, of such
employees arising out of that 1itigation.
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that we can

I look forward to our conferEnce and hope
resolva this matter,

Very truly yours,

D. J. Kozak
Vice President - Human Resourceas

R. £, Dinsmore"

ATTACHMENT A
IMPOSED BY THE AWARD

ces

Filing Claims Under Article 1 (B) of the Agreement imposed by the

Award:
Name Election
Bayrd, Charles Subsistence
:Beal.y Lloyd &, Subsistance
Belville, Richard C. Separation
Bilodeau, Norman P. Separation
Blackstone, Dale Separation
Blackstone, Timothy Separation
Brown, Joseph W, Separation
Bucknan, Ronald Separation
Cameron, Robert M, Subs{stence
Card, Malcolm L, Separation
Chambers, Ivan E. Subsistence
Clement, Howard Subsistence
Connolly, Patrick Separation
Crawford, Paul Subsistencs
Darveau, Kenneth Separation
following receipt of
subsistence
Douglas, Clyde E, Subsistence
Douglas, Ray L, Subsistence
Brouin, Larry Subsistence
Dryer, Scott Subsistence
Emerson, James Separation
Frappier, George E. Separation
Frizzell, Henry Separation
Gaudette, Angus Subsistenca
Grass, William Subsistence
Henry, Robert J. Separation
following receipt of
subsistence
Joyce, Anthony Separation
Joyce, Wayne E, Subsistence
Knowlton, Dennis Subsistence
Kopacz, William E, Subsistenca
Lowall, Ronald N. Subsistence
McCaw, Everett Separation

jis



Mcl=an,.Frank D,
Nightengale, ‘Gegrge
Osnce, Clayton O.
Paul, Joseph M.
~Poland, George M.
Robbins, Dale T.
Ross, Grant
Sanborn, Glenn D,
Scott, Walter
Smali, Harold
Springer, Darrell
St. Thomas, J. R.
Staples, Carroll H,
Stimpsen, Albert ¥,
Tourtillotte, Levi
White, Floyd
Witham, James A.

Separation
Subsistence
No option
Separation
Subsistence
Separation
Subsistence
Subsistence
Subsistence
Separation
Subsistencs
Subsistenca
Subsistance
Subsistence
Subsistence
Separation
Subsistence

ATTACHMENT A

L 995 -

LIST OF EMPLOYEES SUBMITTING VALID CLAIMS UNDER
T TPER 209 LAE NGEMERT

ON ARRA

NAME

Juseph W. Brown
Patrick Connolly
Frank D. Mclean
Walter Scott
Robert $timpson

ATTACHMENT B
EMPLOYEES WHO FILED CLATHS AND HRO ARE NOW WORKING FOR ST

Name Election
Bayrd, Charles Subsistence
-Beal-y+ Lloyd 6, Subsistence
Bucknan, Ronald Separation
Cameron, Robert M, Subsistence
Card, Malcolm L. Separation
Chambers, Ivan £. Subsistence
Clement, Howard Subsistence
Crawford, Paul Subsistence
Darveau, Kenneth Separation

following receipt of

subststence
Douglas, Clyds E. Subsistence
Douglas, Ray L. Subsistence
Dryer, Scott Subsistence
Frappier, George E. Saparation
Gaudette, Angus Subsistence
Grass, William

Subsistence
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A
Henry, Robert=d. : Separation
' following receipt of
subsistence
Joyce, Anthony Separation
Joyca, Wayne E. Subs istence
Knowlton, Dennis Subsistence
Kopacz, Willjam E. Subsistence
Lowell, Ronald N, Subsistence
McCaw, Everett Separation
Nightengale, George Subs{stence
Osnoe, Clayton 0, No option
Robbins, Dale T, Separation
Ross, Grant Subsistence
Sanborn, Glenn D. Subsistence
Springer, Darrell Subsistence
Staplaes, Carroll H. Subsistence
Tourtillotte, Levi Subsistenca
ATTACHMENT

CLAIMANTS FURCOUGHED DUE TO DECLINE
Name Election
Belville, Richard C. Separation
Bilodeau, Norman P. Separation
Blackstone, Dale Separation
Blackstone, Timothy Separation
Paul, Juseph M. Separation
Small, Harold Separation
Witham, James A. Subsistence"

The specific employee protection that is involved in the d{nstant
dispute {s that as was provided by the Award of Arb 466 in October 30,
1986. Article V - Employee Protection, thereof for ready reference,

in part, provides;

"{a) Each currantly active employee represented by the
Brotherhood of Maintenance of Way Employees effective March
3, 1986, employed on the Maine Cantral Railroad Company on
that date shall be granted $26,000.00 saparation allowance.

(b) Each currently active employee represented by the
Bratherhoad of Maintenance of Way Employees affective March
3, 1986, employed on the Portland Terminal Company on that
date shall be granted $26,000.00 separation allowance,

(¢) «Each,.such. egglﬁgee shall be rant the.. separation
allowance as provide aragrapns la) and (b above Eﬁen
the employee 1s deprived of work in the norma] gxercise of
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senjority on March 3, 1986 to the same extent that such
sanforily could have Been exsrcised on March 3, 1985,

(d} Each employee may elect to receive such total of
separation allowance as described in paragraphs (a) and (b)
above in the following method:

Optiom No. 1 - Lump Sum Separation Allowance
«If azn employee 1s deprived of employment, resigns, and
-relinquishes all —employmant rights, Ega e loyee will be
:;ggagge to receive a lump sum separation allowance of
'] sa

Option No. 2 - Daily Subsistence Benefits® ({emphasis added)

Thus, as pointed out in sald Award (P-15) "..the 1list of
emplayaes appearing {in Carrier Exhibit 1-A and Employess Exhibit 8,
arg, as modified by our findings herein, the corrected 11ist of

employses for entitlement to the protection granted. Such entiflement

is achieved, when as per paragraph (¢), said employee is deprived of
MEC employment in the normal exercise of seniority on March 3, 1986,

to the same extent that such seniority could have been exarcised on

March 3, 1988.“
Also,.. as noted 1n the Interpretation of the Award renderad

Octobaer 30, 1986, as issued on January 26, 1990:

"EB 209 and the Congress had conferred Jjob protection
entitlement on all presently active employses. The
arbitrator was only determining among those employees that
the both parties had said that they were in disagreement on,
i.e., who was or was not protected, The October 31, 1986
Award neither granted or took away from any other right that
the then all 'presently active employees' were otherwise
entitled to,

«Hence, employee names who did not appear on said 1lists,
presented to Arbitration Board No. 466, might, for some
reason, subsequently arise for a subsequent determination of
their qualification and entitlement.
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Applying the foregding to'the 8 names of the Claimants appearing
in this Case's '"Staﬁémsnt of Claim" it Ean be found that all the
Claimants, except James Emerson, were among the names of the employees
1isted in Carrier's Exhib1t 1-A placed in evidence before Arbitration
Board (ARB) 466, Sald Board, in its October 30, 1986 Award, in part,
held:

;Therefore, the list of ?mployees agpeuring fn Carrier's
®¥hibft 1-A and Employee's Exhibit 8, as modified by our

findings herein, 1is the torrected 1ist of employses for
entitiement to the profection granted,"" T{emphasis added]

Claimant Emerson was among the 24 identified empioyees appearing
in Employee Khibit 8 placed in evidence before ARB 466. The Award

thereof, in pert, found:

"4 on vacation--found to be protected (Coffin, Emerson,
Henry and Khite).® (emphasis added)

The Carrier 4n dits August 23, 1989 1Jetter to the Natfonal

Mediation Board {NMB) in part wrote:

"MEC/PT and the BMWE 'reached agreement on appropriate
janguage to d{mplement the ferms of Recommendation No. 1'
during the 10 days allotted under the Public Law, as
Arbitrator Van Wart recounted in the Board's Award,' except
that the parties ‘were unable to agree as to the entitTement
of certaln employems GO coverage of  tne  separation
allowances  under Recommendation No. %,' 1.e., which
employees were 'currently active® as of March 3. 1986,
(Board Award p. 10-12) (Attachment B}, The Board was then
appointed to resolve that initial implementing dispute,
along with cthers as to wages and work rulas not relevant
here,

The Board's Award, issued October 30, 1986, anumerated the
fel

—

categories of employaes who would be deemed 'currently
active” as of March 3, 1958 and identified each eligible

emploves within each category. ({Attachment B pp. 13-17).
MEC/PT then f{led a petition in the United States District
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Court for the ' District of Maine to impeach the Award on the
ground, dinteér alia, that the Award erronecusly determined
that cerfain emplovess, who were in fact furloughed before

March 3, 1986, were “on vacation” and therefore “currently
activa® as of that dats. The district court rejectad that

contention because the parties had intensively discussed the
eligibility of individual employees before the arbitration
had argued about individuals during the hearing, and in the
court's view MEC/PT had ample opportunity to present
arguments about individual emplioyees before the arbitrator
"discussed the categories and people fi1ling tham,” and
"considered and categortzed the disputed persons listed by
the union." Maine Central R.R, v. BMWE, 691 F, Supp. 509,
514 (D. Me, T1988), 1ne district court's judgment was
affirmed by the United States Court of Appeals of the First
Circuilt, which {ssued 1ts mandate on May 18, 1989, 873 F.2d
425 {1lst Cir, 1989). Under RLA paragraph 9 the Award became
final and binding on that date.® (emphasis added)

Covered, or protected, employees are governed by an application
of Articie V - Employee Protection, particularly paragraph (c). Such
coverad employees have been protected since September 30, 1986 when
Public law 99-431 was enacted (Senate Jofnt Resalution 415) WNational

Agreement.,

March 3, 1986, as referenced jn Article V, is the date that the
BMWE's strike commenced, That strike lasted unti] May 16, 1986 when
President Reagan signed Executive Order 10806 commencing the Emergency
Board ({EB 209 created) procedures of the Rallway Labor Act, as
amended,

wJanuary. 30- through October 30, 1987, approximately, was the

., pariod of time during which the MEC's operations and Tines were leased
~to. the Springfield Tarminal (ST) Railroad Company., 5T is another
Guilford Transportation Industries {GTI) subsidiary. GTI received
authority therefor from the ICC in Finance Dockets 30967 in which the
employee protective conditions get forth in Mendocino Coast Ry. Ing.
Lease and Operate, 354 I.C.C. 732 (1978) and 360 1.C.C., 663 (1980) and
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Norfolk and Western Ry. Cg. Trackage Rights BN, 354 I.C.C. 653 (1980)
as modified in Men&ocind'Coast, supra, were'1mposed.

The Board's examination of the salient circumstances involving
each of the eight (8) Claimanis reflect the necessary issuss for
our determination and guidance. For instance, James Emerson's c¢laim
of coverage for a separation allowance was previously determinad by
ARB 466. That decision was subsequently upheld by the courts,
Emerson was declared covered., Belated evidence should not be cause
for any change in the previous decisions. Therefore, these Claimants
ware and are considered of being, constructively, “currently active
employees” on March 3, 1986,

Lase 1 Track Foreman Maurice Blanchard, MEC-Div. 3. His job was
abplished June 30, 1987. There were no other positions available to
exercise his senfority on. Blanchard was furloughed from the MEC June
30, 1987, Blanchard applied for and was denied his Article V
separation allowance, He was offered and accepted Springfieid
Terminal (ST) employment as & "Raiiroader.” Blanchard worked until
September 2, 1988, at which time he quit the ST and retired.

The BMWE asserts, in essence and among other things, that in Mr.
Blanchard's case his entitlement to Article V's Separation Allowance
arose on June 30, 1986 when there was nn other MEC job to displace on
and not when the First Circuit Court of appeals decision in April 1983
made the award of ARB-466 Tinal and binding, The ST employment as 2

"Railroader” was not "comparable" employment 4f that term is to be

entertained.
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The Carrierx contends, in essence and among other thingz, that
betwaen the time of AR§-466 Award October 30, 1986 and its becoming
final and binding in Apri{l«May 1989, two things had intervened,
First, the MEL Jeased its entire operations and tracks toc the ST
Company. All the Claimants, inciuding Blanchard, were offered an
employment opportunity by ST. It was comparable employment, The
transaction permitting the lease was covered by 1CC Awarded Mendocine

labor protection provisions. Two, acceptance of th a

employment opportunity vested Article V protection until laid off from

the ST. Hence, the veluntary retirement by Blanchard was not 2
deprivation of employment.

This Board finds that the facts of this case place it within the
¢confines of Carrier lIssue number 1 as set forth at pg & and 6 of its
submission to this Board. The Carrier's arguments offered pertain to
those employses listed in Attachment B, D and E of Carrier’'s September
30, 1988 letter (Carrier Exhibit K}.

The BMWE bhelieves the gquestions to be answered ars those as
pointed out herein in the Background portiorn of this Award.

fiufiford Transportation Industries {BTI) the corporate owner of
the BMM, MEC, PT, D&H and ST railroads, bhecause of & perceived
economic benefit, conceived what the Interstate Commerce Commission
referred to a&s the "GTI scheme” of having the smallast carrigr, ST,
become the ultimate snd single carrier. The ST was comprised of some
50 employees. ‘However, because of its more sconomic, flexibla and
advantageous labor agreement, i.e., 1ower‘un1form wages, but less

restrictive rules with all 5T employees in a single ¢raft are called

L8R5~
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“Railroader® and ;overéﬁ, of éouréé, by a single labor agreement it
was a viable and economic choice,
The IG& in 1ts Decision of .Eebruary--17,-- 15988 {n Finance Docket

No. 30965, (pp 12) observed:

"The 1investigation that the Commission has instituted and
recently concluded 1{ntoe the transactions that are the
subject of this proceeding clearly estahblishes that a serfes
of leases from four rail carrier subsidiaries of 8uilford
Transportation Industries, Inc. (6TI), to a fifth carrier
subsidiary, the Springfieid Terminal Raiiway Company (ST),
have, taken together, substantially injured GTI1's employees,
We are, therefore, imposing extraordinary labor protection
conditions on these transactfons.

Our actions are taken fo protect the interests of GTl's
employees, We find that while GTI's actions fall within the
letter of our regulations at 49 C.F,R. 1180 2(d)(3)}, the
manner ia which GI1 has proceeded 1in implementing these
intracorporate leases has undermined its credibility and has
contributed to a Tloss of confidence 1n 1{ts abflity +to
provide adequate and efficient rail service in new England.
Prompt good faith compliance with the terms of this order
would constitute a significant first step toward the
restoration of that confidance,

Through a serias of leases and trackage righis arrangements,
discussed in mora detafl below, G&GTI has in effect
restructured 4{ts oparations so that one of 1ts five rafl
carrier subsidiaries will hencaforth be conducting all of
its rail operations. While pursing this course, GTI has
failed to keep its employees fairly apprised of their rights
and responsibilities under Commission-Imposed abor
protective conditions. Some of the information given by GTI
was misleading and some was wrong. In dther instances, GT7I
has appeared slow to provide the protection to which 1its
employees are entitled.

To remedy this situation, we will impose on the transactions
involved labor protective conditions that are different from
those imposed in the usual Tease and trackage rights
transactions, We will also require that the parties engage
in dispute resolution through negotiation of an impieamenting
agreemant between al11 of the GTI carriers and the employees
of all the carriers, and, {f necessary, binding arbitratioen.
By imposing thess conditionz we will ensure that employees
who were adversely affected by the transactiens or were
victims of the confusion about protective benefits receive
the compensation that would have been accorded had Tabor
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protection provisions been properly administered by GTI
under the circumstances.® - .

The ICC, also observed, under Background (p-6) that:

“Under all the notices, D&M, MEC, BAM, and PT leass their
rail lines to ST and assign to ST their trackage rights over
the lines of other rail carriers. It {4s now clear that 6TI
is using the transactions to have ST provide service over
the entire GTI system in Yieu of the other carriers. While
tha GTI scheme 1is not a merger, the transactions, when
viewed collectively, nevertheiess constitute a substantial
undertaking that will have an impact on all of the rail
employees of the GTI carrfers. It 1s our responsibility as
here pertinent and under 49 U.8.0, 11347 to provide for 2
fair arrangement for the employees affected by the
transactions."”

The workforces of BiM, ML and, D&W are aligned along the
traditional crafts of the railroad industry. Employee
members of the different crafis are represented by various
unions and have pay rates and work rules established through
collective bargaining with those unions. ST's workforce, on
the other hnhand, consists of one craft, the so-called
“railroader." ST's raflrpaders perform all of the vardous
tasks that on other raiiroads are separated along craft
lines. ST's railroaders are paid, on the average, less than
are the employsss of the other GTI carriers. In addition,
ST's work rules are more favorable to the carrier than are
those of the other carriers, Indeed, a major reason GTI ds
shifting its operations to ST 15 to realize the economics
afforded by the railroader concept and the ST work rules,

While assembling {ts workforce, ST has made offers of
employment to present and former employees of the other GTI
carriers. The record shows that GTl officials have made
confusing statements to Tabor officials and to GTI employees
regarding the effect of these offers. GTI has informed some
employeas that employment offered by ST must be accepted or
the employees would forfeif a1l or some of their profective
banefits. They have also been told that, if they accept an
ST offer of amployment without exercising their seniority
rights with their GTI employer, they alse forfeit all or
some of their benefits.

Under Commission-imposed Tlabor condifions, & dismissed
employee is entitled to a dismissal or separation allowance
unless he fails without good cause fo accepl an offer of
comparable employment. In the typical lexse or frackage
rights situatjon, the offer of employment would come from
the railroad for which the employee worked prior to the

Yys5—1
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transaction. | In this instance, an employee of the legser
{or assignor of trackage rights), would in the usual case
have to accept an offar of comparable employment made by the
lesaor to work for the lessur, with whom the employee
already has an employment relationship., Thus, the lessor's
employees would normally have the right to expect an offer
from the lessee railiroad. Moreover, they would be under no
cbligation to accept such employment, even 1f it were
offered, since they had neither an employment relationship
nor a bargaining relationship with the lessee.

In the typical case of a consolidation or acquisition, two
or more raflroads may combine their operations, with either
a surviving entity conducting all of the combined operations
or each carrier cperating some portion of the <¢onsolidated
operations. Wnere operaiions wi11 be combined, the
previgusly separate workforces need to be coordinated.
Offers of comparable employment normaily are made by the
surviving operating entity to former employess of both
railroads before any offers are made to outside parties.
These offers must be accepted (1f employeas have exercised
their seniority and have been dismissed}, or the employses
lose their protective benefits,

Here, GTI contends that ST is & carrier separzte from the
other GTI carriers and that ST does not intend to be a party
to any implamanting agreement or negotiations involving the
employees of the other GTI carriers. GTI contends that
those employees have no right to or expectation of
employment with 8T, but, nevertheless, if they are offered
employment with 87, they must accept it or lose their
benefits from thair GTI employer. We find this approach
contrary to established practice and we do not approve it.

GTI- - would treat ST as the typical lessee carrier--as if it
were.a foreign system with no obligation to offer employmant
to the work. force of the remainder of the &T! family, and ne
cbligation to negotiate. over the merging of seniority
rosters. But, on the other hand, BTI seeks to avoid
exposure to the payment of dismissal allowances by claiming
that an employee who declines comparable emplioyment with ST
has forfeitad rights under the Mendgcine Coast preotectian

pian,

Thera 1s, 1in the typical case under New York Dock, and
obligation to take offers of comparable employment, but
those ¢ffers are not ripened until an implementing agreement
has been establishaed and ri?hts under the agreement can be
assassed, Consequently, empioyees have the protection of =2
negotiated or arbitrated arrangement estabiishing seniority
and the basis on which the new work would be performed,

9951

RLEA correctly notes (Post-hearing Brief, at 24) that these

RN e e ———
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features. of 1mp1eman’é.’1‘ng agresments have long  been
recognized by this agency as c¢rucial to employees,

Although each of the several ST leasss may be designed
operationally and finaneially as independent transactions,
we canngt ignore the significant impact of the series taken
as a whole, ATthough we do not have a true consolidation
here, the transactions represent restructuring af the &TI
system with all of its operations to be performed by $T. In

e iypical conrsglidation trangsactiong, it is necessary to
coordinate work forces of two or more rajlroads. Here, to
the extent that ST has offered employment to many former
employees of the other GTI carriers, the sutcome is s'milar
1n effect to a consolidation.

Thus, we ars persuaded that employees affected hy the ST
transactions should be provided more than the standard
protections that accompany lease transactions, While the
Mandocino Coast protettions have proven quite satisfactory
Tor the norima) case, 1t has always been understood that they
are minima--that additional protections could be provided in
the exceptional case, Because of the system-wide impact of
the present arrangement and the substantial fimpact on
numerous rail employees, the need for an implementing
agreement prior to any further rsorganization {s
established,

In order fairly to protect rail employees in these unusual
tircumstances, we will reguire an implementing agresment
(and binding arbitration, 4f necessary to achieve that
agreemant) that includes ST, the survaing operating entity,
as a participant, along with BaM, D&M, MEC, and PT and the
employees of ST, B3M, D&M, MEC, and PT."

"It 1s further necessary to be clear on the scope of
employee rights under the implementing agreement wa are
requiring., Between the time that ST and GTI first
implemented one of their transactions and the date of this
dectsion, numerous eomployees in the GTI family have been
required to make employment choices on what appears to have
been unsatisfaciory information. RLEA has argued that the
‘opportunity to know what their employment options are
bafore they are required to exercise (them)' {s the
‘essentfal difference' for employees between New York Deck
conditions {the <conditions that labor has sought
consistently throughout this proceeding) and  Mendacine
Coast. (Post-Hearing Brief, at 28.) We agree with this
assessment, and we have decided that the transactions
undertaken by GTI cannot be fairly accomplished without

respecting this sssential difference. Consequentl)
imp tement ing lan, agreed to or arrive at

i ough
ar throu
arpitration, shall provide that the employees of the severa
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ETI railroads as of the date of the first such transaction
under .5,C. 1180,2(dj(3) shall not be deemed to have

t
forfeited any rights or benefiis &s & conseguence Of
decisions “Thde pFior “to “the development Of suc¢h  an
Imp lementing plan. (FTnance Docket No. 30965 Lscision,
page 10) (emphasis added)

Arbitrator Richard Kasher was appointed to write the referred to

Implementing Agreement, He did so on June 12, 1388, The ICC affirmed
only a portion thereof, i{.e., "claims procedure, allowance benefits
and the election of benefits of employees adversely affected by the
lease transactions.” The matter of rates of pay and work rules was
not affirmed and was vacated. In & subsequent Decisfon in Finance
Docket No. 30985 on January 8, 1980 the latter aspect was supposed to
have been referred back to Arbitrator Kasher,

The ICC issued another Decision October 23, 1989 in F.D. 30965

which, in part, reads:

"Arbitrator Richard R. Kasher issued his award adopting an
implementing agreement on June 12, 1988 (Kasher Award). In
a2 deci{sion served January 10, 1989, we denied petitions to
revoke the class exemptions in these proceedings and granted
administrative review of the Kasher Award.

Shortly thereafter, §T implemented the propoused seniority
system, and entered into nagotiations with the UTU to revise
the existing ST/AUTU collective bargaining agreement., On
February 14, 1989, ST and UTU signed a new collective
bargaining agreement that covered such {ssues as seniority,
workforce selection, rates of pay and work rules and
addressed other issues as well (e.g., pay raises}, The
agreement was subsequently ratified by the UTU,

One of the current circumstances that affects the resolution
of this case is the fact that no further proceedings have
taken place before Arbitrator Kasher since our January
order. There are several possible reasons for this., COur
January order was not officially served on the arbitrator
and none of the parties requested that he initiate fact-
finding, mediation or arbitration in an effort to frame a
further rasolution of the disagreements Dbetween the

parties.”
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“Jme parties, howaver, wére active during this perioed. ST
and UTU together constructed the February ST/UTU agreement.
This agrzement may have removed the need for fact-finding on
the naturs, scope, and practice of the pra-February 1989
ST/UTU collective bargaininq agreement. Indeed, in view of
their negotiations, ST and UTU appear to have made progress
toward resolutien of their differences. The ST/UTU
agreement addresses work rules and rates of pay, 1{ssues
which were left unresoived in our January decision, as well
as provisions concerning seniority and force selaction, We
find, however, that Guilford's March 21 letter to employses
concerning empioyment opportunities was premature.

We have recognized the distinction between the limited
purpose of impiementing agreements and the broader scope of
coliactive bargainin? agreements (CBA's). An implameniing
agreement traditionaily focuses on and provides for the
selection of forces from employess of all carriers involved.
Such an agreement may be mutually fFormulated through
nagotiation, or {f necessary, establisned  Lhrough
arbitration, Use of one or both of these procedures is
required by the labor protective cond{itions imposed on the
transaction approved under the Interstate Commerce Act
{ICA}. By contrast, a collective bargaining agreement
represents a mutual agreement negotiated hetween 2 carrier=
employer and its smployees encompassing terms and conditions
of employment from a broad range of subject matier
racognizad as bargainable under the Railway Labor Agt (RLA).
The ST/UTU agreemsnt 1s not an impligmenting agreement.

As noted, an implementing agreement has not yet been
achiaved through negotiation or arbitration progequres.
Under the rules established by the Commission for this
proceeding, employees will not be reguired to make
employment choices until an implementing agreement is 1in
place, We will require Guilford to send a copy of this
decision to those employees to whom it sent the March 21
Tetter and, thus, we will provide the relief sought by RLEA
in 1ts April 10, 1989, patition.

Having concluded that the new ST/UTU agreement does not
constitute the implementing agreement, we remand with
instructions to the parties to proceed to arrive at an
implementing agreement, among and between all parties and
their employees."”

% new Arbitrator, Robert Harris, was subsequently selected
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required implementing ag%eement. His award was rendered on March 13,
1990 and furnished to the ICC. The ICC, to date has, apparentl&, done
nothing therson., The ICC in its October 23, 1989 Decision had advised
the arbitrator, in part, (p. 6-7) that:

"Cur labor protective conditions, to be sure, provide
generally that working conditions and collective bargaining
agreemenis are to be preserved. However, the terms of these
conditions must be read in conjunction with our decision
authorizing the transaction and the public interest factors
upon which 1f is based. To the extent that existing working
conditions and collective bargaining agreements conflict
with & transaction which we have approved, those conditions
and agreements must give way to its implementation., See
Finance Docket No. 30,000 (Sub-No. 18), Denver & R. 6. W. RR
Co,--Trackage Rights--Missouri Pac, RR Detween Pueblo, [0
and Ransas Lity, M3 (not printed], served October 28, 1983,

The Tlabor protective conditions that we . impose uniformly
require the development of an agreement to implament the
transaction, which is to be arrived at by a mutual agreement
batwaen l&bor and management, or in the absence of a
negetiated agreement, by hinding arbitration, The
arbitrator's duty, simply stated, is to fashion an
implementing arrangement that will reconcile worker
protections with the terms and the objectives of the
transaction that we approved, If those terms and objectives
cannot be achieved without modification of existing work
rules and collective bargaining arrangements, he clearly has
the authority to modify such arrangements to the extent
necessary 1o carry ot his mandate. On the other hand, it
may rot be possible for the arbitrator %to reconcile
complately labor's legitimate interests with all features of
the carrier's initial plan. Railroads seeking approval of
transactions ©o which mandatory labor protection applies,
are on notice that they must negotiate an implementing
agreemant or submit to arbitration, and their transactions
are sub{ect to some degree of modification. What 1is
gssantial {s that the implementing arrangement De consistent
with the essential terms of the transaction and the
objectives ought to be obitained,

An  importent objective to be achieved by the GTI
restructuring is the economics afforded by application of
the more flexible ST work rules to the entire GTI system. By
jmposing the lessor's callective bargaining agreements, the
arbitrator effectively forseclased the transactions we
authorized, Consequently, we will not affirm the
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arbitrator's {Kasher) decision to impose the rate of pay and
work rules of the lessor carriers.” (inseri added) -

Arbitrator Harrds rendered his award on March 13, 1993 and in
part, held that the MEC collective bargaining agreements (CBAS} were
modified by his Award, to wit- 2 single senfority district, 2 less
than 80% of total work incidental work rule and the reguired use of &
conductor only in through freight service, yard and 1ocal freight
seryice with the Carrier cption {o use a brakeman in yard and ‘local
freight service. However, thait required implementing agreement in the
Harris eaward has not yet been adopted by either the Carrier or the
ICC.

The Board concludes from the foregoing that cfaimant Maurice
Blanchard was and 15 protected under EB 209, the congressionally
mandated and ARB 466's separation benefit (Article V). Blanchard 2lsc.

became profected under the Mendocino Coast Tabor protection
- '-"'"_-'_“—u-h__.

arrangements, Blanchard was thus entitled to exercise the option of

e it s

selecting one of the two employee profection benefits. If, as the

-"""""""_“"'-"——"—-—h
Board understands, Blanchard chose and was improperly denied the

congressionally mandated and ARB 466's Article ¥ option then his
accepting the ST employment offer was but nature's reply to an emptly
belly, d.e., self preservation. Such election, of course, was nct
binding on him because, as the JCC points out, as did Arbitrators
Kasher and Harris, such offer was improper ab initio since no proper
implementing agreement was in place, then and now, or at least as of

this award., ST° was not comparable employment,
«In .arder. to protect the Mendocine benefits Blanchard's MEC

o gh

:position. was abolished June 30, 1989, Theréwas no MEC position to
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displace on. Ergo, aﬁ that point Maurice Blanchard qualified and
vasted for the implementation of the Article V $26,000 separation
allowance., His eligibility was set by the job abelishment and
employment deprivation which met the criteria of ARB 466's Articie V,
Hence, the separation ailowance was then due Blanchard, Unemployment
and the need to survive are the only logical reasons to cause
Blanchard to accept ST employment if 2 praper implementing agreement

was in place.
The issue raised herein, according to the Carrier, is 1ts number

1, i.e., The Refusal or Voluntary Relinquishment of ST Employment.

The Carrier's arguments pertain to those MEC employees listed 1in
Attachment B, D and £ of the farrier's September 20, 1989 ITetter,
They are the employees who accepted ST positions and are now working
for 57 ({Attachment B), or employess who refused 5T employment
(Attachment D), and/or empioyees who accepted ST positions aﬁd
subsequently retired, resigned, became disabled or sick or who were
dismissed for cause (Attachment E) which included Claimant Blanchard.

In view of the ICC's Decisions in Finance Docket Ne. 30965, et
al, and Arbitrator Kasher and Harris' Implementing Agreements, not yet
adopted, we must conclude that any offer of employment if made in this
case,- wWas premature, improperly made and {3 considered void,
Notwithstanding, Blanchard’s original decision was to take his Article
Y separation allowance. We so award same to him. Tha subject of

interest in all ¢laims will be discussed and covered later

hereinaftier.
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As to Question Ne. 1 rafsed by the BMWE the answer {s yes,
BMWE's CQuestion No. 2 1s qualifiedly ﬁnswernd. o&1igibility or
qualifications #orw severance pay, when applicable and exercised,
carries- with that act a sevgrance of seniority. -Semiority is, of
course, -the. 1ink for. initial employment with ST, Henge, *if an
~employes~ qualified for a separation allowance and the same s .faken
then a separation of employment relationship will occur., Hence, what
transpires thereafter is not a matter for proper consideration by this
Board as the employees would no longer hold an employse-employer
relationship.

In the facts of the Blanchard case Question No. 3 has no real
relevance as it is answered above. Properly employed by ST, which as
of this date is not possible would otherwise mean an election and
exercise of options for protective benefits ({.e., Article V or
Mendocino) when properly hired, When so hired, the benefits available
under Award 466 are held in abeyance until “deprived of ST employment
at which time their ARB 466 banefits may be sxercised.

Case No. 2 Claimant Track Foreman Ernest Boulde ~ MEC Div. 1.
The Claimant was employed prior to &nd on March 3, 1986, He remained
so until June 16, 1987 when his position was abolished and he was
furloughed. He was never formally offered ST employment. Boulde was
listed 4n attachment 0 of Carrier's September 20, 1989 letter, {.s8.,
“those who refused ST employment.”

It 48 not necessary to review the facis and arguments of the
parties in this particular case as tha Carrier has offered (May 25,

1990), following the Board‘s hearing in Tampa on October 20, 1990, %o

. *L“ |5 ‘ Y

v
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dispose of this particular case on a non precedent basis by payment of
the requested sEparat§on allowance, Howéver, there remains a small
dispute as to whether he should be entitled to a Tump sum payment or a
subsistence allowance. Boujde_ requested a subsistence allowance, If
that fact is not settled by the parties then Ernest Boulde shall be
granted, as requested, & separation allowance as per Article IV -
paragraph {d) option 2,

Case Mo, 3 - Timothy Blackstone and Case No. 6 - Norman Bilodeau

fase #3 MEC Claimant Crane {perator Timothy Blackstone. His
position was abolished on July 18, 1986 and T. Blackstone was
furloughed, He was not employed by the ST. Claimant Blackstone’s
name gppears on attachment "C" of Carrier's September 20, 1589 letter,
"Declina in business,” raisad June 9, 1989. His name also &ppearad in
the 1ists of names presented to ARB-466.

Case No. 6, Claimant Trackman, Normal Bilodeau, MEC-Div. 1. He
was furloughed July 28, 1986, 81{Todeau's position was abglished May

23, 1986, He was naever employed by the ST.
Both are Tisted in attachment C,

In both cases the Carrier'‘s reason for denial of both claims on
June 9 and September 20, 1985 was that they were laid off due to a
decline in business caused by the 1986 strike. Carrisr said:

"The c¢laims of employees 1isted on Attachment C are denied
bacause they ware laid off due to decline in business caused
by the 1986 strike, most of them pursuant to Court order fin
RLEA v. Boston & Maine, No. 86-0122-P (D. Maine). Under the
standards of the rebruary 7, 1965 Agreement, which were
imposed by tha PEB in this case, and virtually all other
tabor protection arrangements empicyees are not protected
from  furloughs due to declines in business. The claims of
any c¢laimants who are now working for Springfield Terminal
and whose claims wera denfed above, and who were also
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furloughed dug to strike-reiated declines in busingss, are
denjed on this add{tiond! basis.” -

"Attachment C lists employees who were furloughed due to a
decline in business. Most of these <claimants were
furloughed pursuant to Court order in RLEA v. Boston &
Maine, No. 86-0122-P (D. Maine). In previous conferences
and correspondence you maintained that the Carrfer has no
right to deny protection banefits dus to & decline 1in
business. However, neither the PEB recopmendation nor the
Van Wart award contain the type of sutomatic certification
benefits for oprotection benefits that you appear to be
advocating., Thase claims, therefors are derfed.”

«he terms” of Article V (c} are crystal clsar.~ Except as provided
in Article V, Section 9. They are, as expressed, unconditional, Each
MEC empioyee quaiified as defined in paragraphs {a) and {B) are to be
granted the agreed upon separation allowance when, &3 set forth in
{C), such employee "is deprivad of work in the normal exercise of
seniority.” That is the only condition precadent to any such employee
receiving a separation allowance. Nothing more or nothing less,

The GTI leasing of MEC Tines and any furloughs arising therefrom
are not intervening causes for implied exceptions to the graating
of the specific separation allowances. That is true of furloughs for
business declines, What started out to be & contemplatezd means of at
least updating the coverage of ¢the February 7, 1965 National
Stabilization Agreement to extend and include its protective <coverage
to those MofW employeas hired subsequent to February 7, 19685, turned
inte negotiations on what was and is a self serving local property
agreement.

The Carrier representatives knew what that Agreement's intent was
and they so tfestified. The Carrier’s agreemeni offer and the

subsequent EB-209 and ARB-466's awarded Agreement was nol the usual or
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normal ~employee protective conditions agreement. Carrier spokesmen
varifiad that {is inteﬁt was not that of & normal ampleoyee protective
agreement. Vice President Byron Rice before EB-209 (P. 350)

testified;

‘Wé "A, No, we did not agree to that, We did agres that we

> would, as he refers Lo hers, delete 15 months. That 1s a
refarence to the fact that our proposal contemplated that
2y active emg1o*ee whO "iﬁhreagfer had Eig ?osifﬁon
abolished could collect ¥20,000 separaticn pay in 3 Tump sum
or, alternative, take that money in an income stream, not to
exceed 15 months, And what the organization wanted, as 1
said before, was to increase that separation pay for 20 to
26 thousand, and eliminate the cap on the income stresam, and
we agreed to that,

We did not agrae to add eny more people to the Tist.”
Later, 1in testifying before the CADB August 26, 1986, Vice

President Rice (P, 70) stated:

‘7 " "No. What that contemplated was a payment of not $20,000;
B A we increased that to $26,000. And what would have happened,
in the event that anybody who was a member, an active member

of the work force at that time, and I think there were

somewhera s1ightly din excess of 100 people--that in the

avent tthat._a_ job that they were occtupyin t1ware ahaTished,

They then would have the option of accepting & ump  sum
separation gg& in the amount of 326,000; or alternative,

ey could take The 326,000 and have 1t come to them In an

Tncome stream.’ -
More to the point was the testimony of Carrier Witness Daniel

Kozak, now Vice President, before the CAB, In answer to CAB Member
Gi1 Vernon (pp 270-272) on the very point of intended exceptions said

that such offer was unconditional:

*Mr. Vernon: But aside from that, I was curious to nofe

that your March 3rd protection offer was unconditional., I
may have tauched on!Eﬁis Tn our First day of hearing, in

other words, there wasn't the standard, as there is even the
clarks'  agreement” oxception or offset for declining
buginass,
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In that respect 'ﬁuldg'tiglehgerks' protective t_agreemenL
ar something simiiar %o ° avg been more agdvantagecus  to
The Tarrier %han Thely unconditional offer of Warch Jrd?

Mr. Kozak: NO.

Mr. Vernon: Why not?

Mreo. Kozak: No, Mr, Vernon, we don't believe so becauyse if
you - ook at the clerk's agreement, that protects people up
to age 65, The offer we made to the Maintenance of Way
Unfen, we viewad that as a cappe

d T{abT17ty, which 4s &
Xeq dollar amount Which Was - 00Q.

30, our maximum exposure per person would be $26,000 as
gpposed to the clerks, even with the decline 1in business
formu1a, 1% was theoretically possible To have & Z5-year o1d
Clerk, who gat furloughed and never got recalied, for us to
pay him for 40 years. No, that doesa’t happen very often in
the real world, because of attrition, and things Tike that,

but the clerks' agreement was more -an  open-erided
arrangement.” 101s was more or 1ess a capped arrangement,
That's why the deciine of business formula doesn’'t show up
In 1t." [enphasis added)
Mr, Bradiey Peters, the MEC highest designated officer under the

RLA, at the ARB-456 hearing on October 26, 1986 said:

"This 18 how we see it working. A man fs sitting on a
protection opportunity provided by Emergency Board 209 which
we disagree with, but still exists, so an individual, man X,
has the potential of being paid $26,000 if he so elecis. It
is our position that if he s furloughed as a section man,
for example, and can, at that point, or on a production--
work on a system production crew that if he, in fact, Tails
to exercise his rights to that system production crew he
joses his protection."”

The Chairman of this PLB was the Chairman of ARB 466, He
accepted the premise in Peters argument and placed the only exception
to the unconditional ‘requirement in Article V Section 9. That
axception required that a1l protected employees exercise their
senfority, 1f any, to System Production Gangs in order t¢ protect

their separation allowance, That "normal exercise of seniority’ is
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the singuiar exception. As noted in the Carrier proposed language
made in fts unconditional offer to the BMWE on Uctober 3, 1985:

“1. A, A $26,000 lump sum separation allowance, lass

applicable taxes, wil] be payable to Maine Central Railroad

Company and Portland Terminal Company employees represented
by the Brotherhood on March 3, 1986, in the event of job

loss or abolishment. A Tist of such empioyees eligible for
Z A1l of g 2

a separation allowance 15 attacne a2reto. 0vQes
acceptin separation 8110WANCE wii)] sever all senjority

ang EMp lOYMAnt re lationsnips With The Carriers.,

B. In Tieu of the $26,000 separation allpwance, employees
may elect a daily subsistence allowance of $80 per day, iess
applicable taxes, not to exceed $250 per week up to a total
aggregate amount of $26,000.,"

ARB=-466 adopted that Carrier offer for tha agreement that it
issued 1in its October 30, 1986 Award. However, there were no System
Production Gangs established so that there were and are ng cond{tions
to be met other than in paragraph (c¢) resulting 1in deprivation of
employment. Therefore, & decline of business offered as a reason for
denial of these particular cleims must fall. The two claims in (ases
Nos. 3 and 6 are herewith sustained.

Gase No. 4 Clafmant Traciman c1arnﬁce D311 was formerly employed
by Portiand Terminal. His job, as with other PT jobs, was abolished
August 16, 1987, Dil1 was furloughed that date, He accepted ST
empioyment and was furloughed therefrom Dscember 7, 1988, Dill
applied for his MEC Separation Allowance, Said request was denied.

0411 1s 1isted in Attachment B, Carrier asserts now that he
should have been listed §n Attachment E because after he was
furloughad from the ST they recalled him and he never returned, He

was discharged therefrom for violation of Ruia N in May 1989,
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When furloughed #rom the MEC Claimant Di11 met the required
Titmus Lest for aﬁ Article V app1{catinn. {.a., furloughed and he was
deprived of employment. Mr, DI11 was not required %o &ccept
employment with ST. However, even though Di17 did it was later held
that such ST employment offer, in effect, was null and vold. 0i11 was
furioughed from the ST on December 17, 1988, At that time DI1] was
again made e11gible for his EB-209 and ARB-466 Article V separaiion
allowance. The cladm of Clarance Dill 1z sustained,

Case No. & Claimant Track Foreman William Barnes, MEC-Diy, 1,
The Clatmant's name was among thaose approved by ARB~466 for coverage
or protection of the severance benefit. Claimant's position, as were
the remaining MEC positions was abolished August 16, 1987.

Barnes was employed by the ST and worked thereon until Qctober
1987, He, apparently, was discharged therefrom for failing to return
on recall about October 1988,

Barnes was furloughed August 16, 1987, He, apparently, did not
file for his separation allowance, Barnes employment with ST as a
railroader was, in effect, evalusted by the ICC as well as by
Arbitrators Kasher and Harris. The conclusion was the employment
offer was vold because there was no proper implementing agreement in
place, This Board has no knowledge that there s a proper
implementing agreement in place yet, as of August 1990. The ST offer
of employment was thus improper and invalid. The acceptance of an
improper offer of employment does not bind the acceptee, 1In the

particular circumstances this claim is sustained.
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Case No, 6 1pvo1v@hg Track Foreman Norman Bilodeau was previcusly
discussed, sustained and is thus disposed of,

Case 7 Claimant Track Foreman James Emerson's position on the
Calats Branch was abolished as the resylt of an  abandonment
trangaction undertaken pursuant to Oregon Short Line employee
protection. Emarson, at that {ime, chose to not oxercise his
senfority rights and took a voluntary furlough, He requested and was
granted a vacation period which time covered the eligibility March 3,
1986 date. ARB 486 held that Emerson was on vacation and therefor
currently employed and qualified as a protected employee under Article
¥,

Emarson was never recalied to service, First, “because he held
no position upon which to return" and second. thare were no employment
opportunities for him on the MEC,

Notwithstanding, having placed Emarson under the scope of Article
¥, he must sti1l meet the conditions required by paragraph (¢}, i.e.,
be deprivad of work in the normal exercise of seniority. Uniess
Emaerson’s voluntary furlough {s the agreed upon, or mutualiy
interpreted, equivalent of a "normal" exercise of seniority then
Claimant Emerson has not yei mat that reguiremant of paragraph (c).
If, howevar, as gntitled, Emerson goes to work for the 5T and is
furioughed therefrom his claim would then ripen, Emerson could, at
that time, qualify for ARB-466 an implementation of his separation

allowance. The claim of James Emerson must be denfed as baing

prematura,

s
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Case &, Claimant Hachine Opgnator Raymond N, Couture. His MEC
position vwas ah61ishéd on June 19, 1987 énd Couture was fu%laughed
Jung 19, 1987,

Couture's name was among the 1ists of those employees whose names
were placed befors ARB 466 as not being in dispute. Couture was
deemed covered by the provisions of Article V.

Couture requested subsistence paymants, Carrier says that they

offared him ST employment at Teast on July 13, 1887 and charged

Couture with refusing same, However, BMWE says, in effect, hogwash,
no such offer of ST employment was ever made. The alleged offer
referred to was made a month after he was furloughed from the MEC,

Notwithstanding, a propasr implementing Agreement was not reachsed
by ST-MEC prior to such alleged offer of employment. Such failure
negates any offer of employment. Aside therefrom there are other
negating factors such as the employment offer given by ST was made
selectively, The offers were made amidst & confusing rational why
the offerees would have to accept the ST offer. The ICC, and the two
arbitrators that it appointed to arbitrate the implementing agreement,
have hald, 1in effect, that the employment offer was void unti
properly made. Couture's furlough pre-dates any Implementing
agraesment.,

Exhibit 4, the court case against Couture, was dismissed Harch
13, 1990 at the request of District Attorrey Daniel Crook on December
13, 1989. Now, 5T must employ him "warts and all.*®

More importantly Claimant Couture had qualified under ARB-468's
Article V, paragraph {c) of MEC employment. He was furloughed and
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deprived of empioyment in the normal exercise of senfority. Couture
met Articls V's test, If he were to accept employment with the ST
Couture would only be protecting again his "Menducine” protection
benefit. Couture has the right to elect which of the two benefits he
desiras, He chose those given by ARB 486,

This claim will be sustained.
Issue of Interest

This Board ts satisfied that 1t has the authority when
Circumstances are such as to become anerous or burdenseme to award

reasonable intersst on the delay in payment of separation allowances

due employess. Technicalities aside justice delayed is justice denjed.

Justice dented is a cause for a breakdown in the faith of the labor-
management relationship.

The Carrier had the absolute right under Section 9 of the
Railway Labor Act, as amended, {o appeal the October 30, 1986 Award of
ARB-466 to the US District Court., Howaver, by appealing the District
Court's decision, on Jung 7, 1987, agajast the Carrier to the First
Circuit Court of Appeals, who issued its affirming conclusion on foril
26, 1989, does lend support to a belief that such appeal was taken to
avold, for awhile at least, coming to grips with the administration of
Article V of the October 30, 1988 Award. It 9s noted that the cause
for one of the Carrier's counts raised in the appeal, f.e., failure of
Award to confirm to the provisions of the Railway Labor Act, octurred
as the result of the Vice Presideni of the Carrier, the President of
the BMWE and the #bitrator mutually agreeing that the parties’

positions 1in the dispute would be presented in submission form and

i

"
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that the parties did not desire to use the services of a Court

Reporter, Natwithstnnd1ng, the Distr!ct Caurt, withaut that
information, found against the Carrier's contention,

The ICC Decision in Finance Docket 30965, et al, on February 17,

1988, parts of which for ready reference are raproduced, show how the
letter of the law was complied with but not 1ts spirit.

"Through & saries of leases and trackage rights arrangements

discussed in more detail below, GTI has 1n effect

restructurad 1{%s operations so that one of {ts five rail

carrier subsidiaries wiil henceforth be conducting all of

its  rall operations. While pursuin this course &T1 has
gairT

failed to keep its foveas apprised el¥ ri

and  ras| onsgﬁ‘TTtges undar  LOmMiss on- m imposed 1 b
protecfive conditions. Somé of the intormation given by GIL
was misleading and same was wrong. In ather 4{nstances, GTI
has appeared slow to provide the protecticn to wh1ch its
employses are entitled." (emphasts added)

The ICC described the tactical means chosen by GT1 to achieve the
GTI's “"Rafliroader" concept, lower operational costs without,
hopefully, any negotiations with all the Unions affected.

“These transactions fTall under 4% U.5.C, 11343, The &TI

carriers are members of the same corporate family, and the
Comnissien has exempied from the prior =2 rdFET
w%%ﬁi

requirements oY 4 .S, L1383, transactions

corporate family that do not Fastlt 1n adverse changes 1n

serv1ce Tevels sf' niticant operationa] changes or a change
campetitive BQTQRCE With carriers Qutside Eﬁ

cor orate Tami| gLFR 1180.2(%) (37, Instead of filing
an appiication undar 49 U,S5.C. 11344, raiT carriers file
under 49 CFR 1130,4(g) a verified notice wWith ~The

Comnission at least one week heTore Lhe transaction is to be
consumnared, Ihe @11 carriers f3iied noLices oOF Lheir
Transactions, and the exemptions became effective pursuant

to the regulations,®

"Here, GTI contends that ST 15 a carrier separate from the
other G1T carriers and Lhat o1 does 6ot intend to be a part
to any implementing agreement or negotiations involving the
ayees 0o e oﬁﬁer BT] carriers. GI1 contends that
thnse & 1u ees have n r1ght to or sxpectation of
r

‘=mploymen T, but, neve less, if they are offered
gmployment with ST Ehe_y must accept "Tt or “Tose Eheir

IXE
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benefits. from" thair. GTI employer. We find this approach
contrary to established practice and we do not approve it.

GTI would treat ST as the typical lessee carrier--as if it

were a foraign system with no obligation to offer employment

to the work force of the remainder of the &T1 family, and no

obligation to negotiate over the merging of seniority

rostar. But, on the other hand, 8TI seeks to avoid exposure
a

to the payment of dismissal allowances by clamif an
employée who dec)ines comparable 1d'z'nt waﬂ ST has
?or?e%fed Tights under the ﬁﬁnaocino ans% protection plan.”
Terphasis soued)

The ICC, in Finance Docket No. 31023 with a June 12, 1987 service
date, had placed GTI on notice that consummation of this transaction
would be done at their own risk, Vet GTI went ahead without a proper
implemanting agreement in place. Other {ransactions did tfake place
which adversely affected the MEC's MofW employeas. The MEC alleged
that all protection rights would be forfeited if the employees did not
accept 3T employment. The ICC Decision in Finance Docket 30965 came
down on February 17, 1988, It decided and advised that thosa
GTI transactiaﬁs needed & proper fmpiementing agreement. Again, on
danuary 9, 1988, another ICC Decision issued in Fipance Docket 30985,
therein advising of the same thing. Those anti date these facts and

Carrier's letter of June 9, 1989 making another decision therepn.

The Carrier advisad in mid 1989 that {1t would pay six claimants,
ostensibly, on grounds that are permissibie under the Fabruary 7, 1965
BMWE Naticnal Agreement, That seif serving adpinistrative gesture
appears to highiight what has been a procrastinative tendeancy. These
six employees appear to be in tha same circumstances as the mejority,
if not all less one, of the Claimants herein,

The 1induced interminable delay created because of the Carrfer's

hyper-technical administrative procedure in payment of separation

L{ggS"f
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allowance, either 1n-a Tump ;um;as per option 1 or din subsistence
paymants as perl option gﬁa. wés such és to be abusive sta the
Claimants.

These claims argse in June, July of 1986 and July and August
of 1987. The Claimants were granted the separation allowance by
congrassional dacree  (PL99-431) on September 30, 1986, when
implementing EB-209's Report and Recommendations "although arrived at
by agreement of the parties.” The QOcteber 30, 1986 ARB-466 Award
merely spelled out implementing details. In any event soma four (4)
years have transpired since then and the monies are still due them,
Such money, 1f banked would have earned interest of at lesast £ to 10§,
We therefore hold that they are entitlad fo eight (8) percent interest
since the date of Judge Carter's latest court decision, i.e., August
8, 1988 rather than since May 16, 1989, whan the Court of Appeals
Decision became final,

AWARD

1. Claim of Maurice Blanchard is sustained as per findings,

2, Claim of Ernest €. Boulde 1s sustained as per findings,

3. Claim of Timothy A, Blackstone is sustained as per findings.

4, Ciaim of Clarance Di11 1s sustained as per findings.

5. Claim of William Barnes is sustained as per findings.

6. Claim of Normal Bilodeau is sustained as per fTindings.

7, Claim of James Emerson denied as per findings.

&, Claim of Raymond N, Couture 1is sustained as per findings.

4T
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Order:

The Carrier 1s directed to make payment these c¢laims within
thirty (}Q) days of g{;j_s..ﬁward baing adopted.
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