PUBLIC LAW BOARD NO. 4901

AWARD NG. &3
CHEE NO., &3

THE g?épﬁ%ﬁ: Unised Transpertation Union [CT&Y:
v,
ARrehisen, Topeka and Santa Pe Rallway
fCoast Lines)
ARRITRATOR: Geraid 2, wWallin
DEDISION: Claim sustainead.
DATE: April 8, 19%%&

STATEMENT OF CLAIM:

Reguesk in kehalf of Fheoenix Brakeman B. L. 8t. Germain
for reinstatsment bto the service ¢f The Atshisen, Topeka
and Santa Fe Railway Company, Ccast Lines, with senicrity
and all other rights unimpaired and with pay For all time
logt beginning on December %, 1292, and continuing wnedl
returned Lo gervice.

FINDINGS QF THE BOARLD:

The Beard, upon the whole record and on che evidencs, £finds
that the parties herein are Cavrier and Bmployses within <he
meanisg of the Railway Labor Act, as amendad; that khis Board is
duly constitutasd by agreement of the partiss; that the Board has
juriedicticn over che dispute, and that the parties were given due
nobice &F the Rearing.

gn Septembsar 12, 31992, laimanz and another exployes were
invalved in an altercstion i Winslow, A&rizona. There was a
Migtory of bad blocd bebtween them. In very brief summary, Claimank
said the other ewmploves suddenly appearad in front of his slow-
moving pickup truck and threw rooks at it breaking the windshiald
and driver’s gids window. The other espleoyes zaid Claimans
attempted to run him dewn with his truck. Although he admitted
throwing the r»ooks cthat breke Qlalmant's windows, the other
employee maintained he was only defending himgelf, fTha polize were
zalled tec invescigate. An independant witness corroberated the
other enployes’s vers.on of the altercation. Nonethelesa, heth men
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qre cited., Claimant was charged with andangearment and the other
mployes was charged with damage Lo property,

It ig undisputed thatr Claimant reported the altercarion =o
appropriace Cazrier officisls on the gans day it oocourred.

Apparencly Claimant agreed that the charge against the wiher
peploves could be dismizsgsed befare trial ostensibly se Claimant
could get on with his life. Claimant’s charge was not similarliy
dismis=ed. He went oo trial, without a jury, the fellewing year.
*ha wrial resulred in 2 convictiionm on Seprember 23, 1993, The
conviction was appealed. Apparently the trial eourt failed to
properly record the trial - it was discovered thak the Lapes were
blank, As 2 rssult, the cenviciicn wes vacarted and a new Srial was
erdered. Thereafter, Claimant's case wss routed through a court
diversicn program. He was agver re-tried and the charga against
him wag ultimately dismissed. For the reccerd, cherefore, Claimang
was never ceffizially coenvicted of the charge.

on Cotober 22, 1993, more than cne vear after the altercation

4 Carrier’s knowledge of irn, Carvier notified Claimant sto atbend
a iuvestigarion to determine the facts and place respongibilicy
for attempting To =ause physical karm to the other eaployee.

Following the investigation, actuvaily held MNovember 19, 1593
after several Organizaticen requests for postponement, Claimant was
terminated on Decembar &, 1893,

The Organization contanded the discharge was iumpropsr on the
ground bhat Claimant was not afforded a fair and impartial hearing
as required.,by' aArticle 13ia:, {b) and (e} of the appiicaple
Schedule Rulew. As a thresbwld macter, hoewever, the Organization
objected that Carrier did not conduck the investigatory hearing
within the 3¢0-day rime limit rTeguired by Article 13{al.

Carrier argued the investigation hearing was scheduled within
30-days after itg first knowledge of the findings from the court
proceedings. It also denied che other Srganization vontenticns.
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. Arricle 13{al r2ads in pertizens part as 2ollows:

Nz train gerviece enpgloye shall e suspended cor
digsmigged from the gexvice of the Company without firsc
having had a falr and impartial hearisg ang his guilt
eazrablighed, * ¢ ~

Invsscigartiong will be held promptly but it any
event not laker than 30 days from the date the CUompany
has kaowledge of ooourremce of the iacident to Le
investigared, + + *

1t iz «lear that the incidsnt the Company investrigared was Lhe
altevgation of Septembar 12, 1392, which occurred mora than & year
earlisr, The Carvier vecognized thig in its zubmission. Indeed,
Carrier‘s nearing officer refused ¢ take the testimony of
witnegges that did not have {fizat-hand koowledge of the
altercation. It is alsc clear that Carrier s Eirst kaowledge of
rhe gltercatisn did not come with Claimant’g conviction in 1393,
*t came the same day as the altercation when Claimanr reporced it.
Q The ciear and unamtiguous language of Article :3i{a) reguizes
-hils Board te find that Clasimant wsw Jdizchavrged contrary oo the
parkbiss’ Agreexent. The Claim wmual, therefcores, he sustained.

ARARD:
The Ciaim is susbtained.

Kﬁﬁ(/@;‘
G{gald . Ral.ir, Chairman
arnd Neurral Member

re )
/Lg ‘. ;
U oL Valsstsar £ fperll M
. L. Patgourss, vid §. Ribhg, -
Organizatisn Member farrlar Member 74 M

Dated this Bth day of 2pxril, 1996 in 8%. Paul, Minnesota,



