PUSLIC LAW BUARD HO. 526

PARTIES DBROTIEERIIOOD ¢F RALLROAD SIGNALMGH
TO vS.
DISPUTE THE WESTERN PACIFIC RAILROAD COMPANY
STATEMELT a) The Western Pacific Railroad Company violated
OF CIATH the Current Sirnalmen's Asrecment dated -

September 1, 1949 (Reprinted July 1, 1961),
and particularly Rule T71l.

b) That Mr. Howard be reinstated to his former
position of Sirnal Test Foreman., Sacramento
Sipgnal Shop, with full Seniority and all
rights restored.

c) ‘That lr, Howard be compensated for all time
lost at his formcr Foreman's rate of pay from
October 15, 1969 until he is rightiully
restored to his Tormer position.

OPINION OF THE BOARD

€

The claimant in this case, Hr. L. W. loward, was first em-
ployrad by the Carricr on January 22, 1957, and held pesitions of
Signalman, Lead Signalman and Signal Maintainer up to October 1,
1962, at wnich time ho was assigned to the position of TCS Maintain-
ar at the Corrier'!s hsadguarvers at Franklin, Calitoruia. On
November 11, 1964, following an investigation, the claimant was dig-
charged Lecausz of his failurs to davote himself to his dutiss and

to maintain nroporliy his district. Howsver, on Decamber 7, 19484

>

thz clsinmant was roinstated to zorviee as a Sifnalman in the Sacra-

e

mento Shon Sicnsl Gang on a lanioney hasis, subjeet to ihe condi-
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{ o that hoe would be rostrict - 0 posiiions in which he would
b under the direct supervicion of a Forcpman or other supcrvisér

On July 15, 1956, tho claimant was assignedlto thé
position of General TCS Mainiainer in the Sacramento Slgnal
Ofyice, It would appzar Irom tie record that he had difficulties
while in this positicn due to his lack of knowladge of the TCS
machines, clrcultry: and basic electrical:principles required to
perform his work satisfactorily. The claimant was advised by
the Carrier to secure a position more compatible w%th his
capabilitieé; otherwise, the claimant would be removed from his
position for lack of qﬁalifications. The matter of the
claimant's qualifications was rendered moot, howevar, when on
April 1, 1969, the claimant was displaced from his position of
General TCS Maintainer. Upon such displacement, the claimant
waé permitted to displace on the position of Signal Test Foreman
in the Sacramento Shons.

The Carrier asserts thét the: claimant!s work perform-
ance as Signal Test Poreman appeared to ue satisfactory for a °
short period of time, but, beginning in the summer months of
1969, his work performance started éo deteriorate and becamc
progressively worsa. Consequently, on October 14, 1969, the
Carrier called a meeting with the claimant and representatives of
the Organization, and presented the following letter to the

clainant: . ) -
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"Sacramoato - Octouvcr 14, 1959

A - PR 3069

ifr». L. Y. Howard
:DJ._,-;D-L 'T“ﬂ‘{; '?OI‘Cﬁ’!&I!
Sacramento Siimal Shop
Sacramento, California

Dear iMr. Howard: -

_ When you wera re~instatad on a lenlency basis December Q,
1904 three conditions were accapicd by you cnd rapresontatives
of The Brotherhood of Railroad Signalmen.. One of these condi~.
tions required you to confine your employment to positions under
the supervision of a Foroman or Supervisor. Whan you wera
d¢s;1qc~d by Mr. J. E, Vlasak from the position of Genecral TCS
Meintainer Aprill, 1952 you displacsd Signal Tost Forseman,
D. H. Larsen. 1 allowed that displacement in thavhope the time
since your relnstatement had snabled you to discipline your per-
sonal activities sufficiently for you to succza2z2d on a Test Fore-
man position. )
Events since then have shown that such was not the case.

You have failed to properly supervise the activities of men
placed under you, and an informal investigation made Ly
Mr. E. A, Thompson and Mr., R. R. Gifford disclosed the unrest
and dissatisfaction your men have built up.. Furthermore, you
have disregarded dirsct instruetions. You were told to dispose
of an unuafe ladder. On Fridey, October 10, 1959 I personally
sav that ladder in position for use. The Si7nal Shop is a nmess.
lHatarial and tresh arc in a clutter 211 ovezy thz Shop arca.
bLUﬂal relays have been shippad {rom the Simal Shop in an in-
oneretive condition. You ware instructed hv my letter on

April 10, 1959 that driving your personal automobile during
worﬁi‘ﬂ hours for Conpany business was not to e done uithouu
proper authorltJ. Twice this past week you have ignored these
instruetions and driven to Bilby Road in Fran&lln.

Also twicoa in the nast week you left the Job sites at BllLy
Road in your parsonal aubtomoblle at approximately 3:30 PM and
apperently went nome ahead of time. Your men had to bring the
truclis to the Siznal Shop, put away the tools, and lock every-
thing up for the night. From this I can rcadily understang the
zoling of your man that you have given thom 1itils supervision,
and caused thom to assume a number of your respoasiiuilitics

This ha s occurred only four weeks afiter your bodin advised
n ony lottor of Soptombor 12, 1963 that suporvision =F your nun
must iLnsrove. I cannot ool*r 2t such a situation and must
thoretors relisve you of your duties as Sismnal Tost Foreman of
the Sacramento Slgnnl uhOD. You have not suoun the gquanlifica-

-
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tions needsd for cobisinolary handlia the rogeirenants
of thea doh. By rour pelleons you hwv shown ihe camo
Lae:t poersonal discinline of actliou that rupulted in
your dz. charzo on Hovemcor 27, 1204, You will ua
relicved @rom your prasonl nosition effective with the
close ol business Oct >“r 11, 1069.
Be governed by anplicable rules of the Agrzcment
petiwecen the Brothoihnood of Railroad Si;nalb*n and
The Westorn Pacific Rellroad Compauny In case you con-
gider your disgusiivication rrom the ooult104 of Signal
Test Foreman, Sacrm:ento Siznal Shop unjust, you may
request a hzaring uvader the provisions of Rule 72.
A copy of tha reinstatement letter dated '
Dacember 7, 1964, from Mr. W. A. Tussay to Mr. R. T. .
Bates, is attached for your reference.
B. L. }C MNEILL
Attachment"
‘Tt would sonnoar from the record that at the October 14,
1969 meeting, the Carrier advised the eclaimant tha* he could work
on a vacant positlon as Siznalman at the Sacramento Shop beginning
Octover 15, 1989. Furthermore, the Carrisr psrsonally delivered a
Jjob circular to the claimant at his home on October 14, 1959,
whicn cirvcularx aavc*t 2d the vacant Siznelinan position alt Sacra-
menio. However, the ciaimant chose not to sulmit 2 vid on that
vacanl position. Instcad, he submitted the instont claim challon-~
ging the Carrier's action of removing him frem the Siznal Tost
Foreman position. Neverthsless, and without prejudice to his
claim, the claimant took a Signatuan position at Stocikton, Cali-
fornia on Janmuary 13, 1970 and presumably still occuples that
position. )
Thr claim in this case is bssed on an allzcation that
tha Carrier violated Rule 71l of the Agreemeont in rznoving the
claimunt Irom thz Signsl Tést Foreman positioa. Ruis 71 provides

as {ollows:



"Rule 71, - Invosti:aiion ong viesinlinn:
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An emnloye shall not we dinclﬂl ned or dinainsed
without a Tair snd lumoaviial iavestisation, Aﬁ 0. roas-
onnile time prior to tha hbm&L”JJ ne shall he opprised

in writing of {ths specifiilc choryo ajainst uln. Such
investigation will be hold witixlu ten (1G) calendar
days atfter the alleged offense has ocen committed or
vithin ten (1L0) CQluﬂL”r days Trom the tine thoe MHznanew

- ment has knowledge of tho allzqu offenze, at wiiich
hearing the ciploye shadll have a ;;aSOJHUlU ovportuwniby
10 sccure neccessary witnessss, and may Lo ruopresanted
by duly authorized represent&tivas of thz Brothoerhood
of Railrosd Siznalmcn or an omnloye coming within the
Scope of this Agreement. However, he may be held out

- of service pgpding such hearing.

A decision will be roendered within ten (10) cal-
endar days after completion of investigation. Whon g
decision is rendered, if employe belicves it unjust,
his case may bc taken up on app2al within ten (10)
calendar days after date of such decision (submitting
in writing rezasons thcrafor), to the hipher officials
wnose decision shall be subject to anpeal., The risht
of app=al by ¢ mnloye"' representative to the Chier : .
Operating Officer or his represcntative is hereby
established. If the judsmont is in favor of the
employe, he shall be compensated Ior wage loss sufierx
ed by him, and the charge stricxen from the reecord,

A copy of the transcrint of the testimony taken

at the bmvvstiuatioﬂ chall be furnished tho employa'ls
represvntacive. "

The thrust of the claim rolated to the alloged viola-
tion of Rule 71 is that onz c¢laimant was in focl removad Trom his
position as Signal Tcst Foroman as a dicceiplinary matter; that
when an employe is disciplined, he is entitlcd vo the protection
provided him under Rule 71, such as the righit to a "fair end im-
partial investigation' after he is apprissd in writing cf the
specific charges that have bgeen loveled ascinst him, nhe risht of
the employe in such “investigation heering” to socurc nccessary

ultnesses Lo t=stifJ, and Lhoe right to be roprosentzd ac the

hearing Ly duly anthorized rupres patativos ‘of the Or:nuixation.

-
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nreotectilon, asseris the Or aalzatlon, was not arforded the

Sl oert, and, thoerefore, his roaoval from his Signal Test Fore-
- cnition was lmpropor,

T2 Carrier, on the othor hond, takes the position

theve e eleiment was nolther discliplined nor dismissced from Lhe

i_ouzl Test roremail pOSLuLOd. ‘ne Carrier contends that the
cleinant was romoved from thau position because of his lack of
gqurlifications to perform the jov, and that the Agreement does
no% prohibit the Carrier from so doing., The Carrier contends
thict, Rule 72 of the Agreement is applicable to the_facts in this
casc, that the claimant was informed of ais right to request a
hearinge pursuant to the provisions of Rule 72, and that the
claimant did not avail himself of the opportunity of such a hear-
in by failing to requast one. Rule 72 of the Agrecment provides _
as follows: -

"Rule 72 -~ Unjust Treatment:

An canmloye wno considers himsell otherwise un-
justly treatad shall have the sam: ri ht of hearing
and gpoveal as provided above if written request is
made to his inmedlate superior within ten (10) cal-
endar days ol causc of complaint.

Any comnlalial mada by one employe asainst anoth-
ar shall be made in writinz - .

In the light of the Carrier's defz=nse to the instant
claim that the claimant was not disciplined but was removed be-
cavsz of laclt of qualifications, the Ormanization contends that
the Carrier cnqnot remove an employe for lack of gualifications
arfter he hes hean in a position for thirty days. Theo Organilza-
fioa cifes Rule 60 of the Agroeoment in sugporﬁ'of this conten-~

»
hl

$ion. Rul: 50 of the Agyooment r:adﬁ as followus
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“Ruls 50 -~ Assi:ning Positierns:

In transferring zmnloyes to £ill vacancies or T )
new positions in bthelr cwa nlags, °en101ity shall g E
Govern An cuploys trancfarred in the exerciss of :
smnlorAty rirhts in his ovm class and falling to
gualify within thirty (30) calendar days nay exer-
cise his seniority to displaces thz junior cmploye
(if his junior) in the same seniority class; if no
employe his Jjunior in that class h3 may displace
th2 junior smploys (if his Jjunior) in the next
lower seniority class in which his seniority will
permit him to work.'

sed

The Carrier responds to the Organ*zation's contention‘
rezarding Ruls 60 by assex"t‘.:l.rr:r that it may remove an employe from.-:'
a position for lack of gualifications at any time that 1t can be T

tgblisheé that the employe in fact doss not posséss the neces-
sary qualifications to perform the duties of the position in
. which he is an incumoent. 1In other woras, it is the Carrier's
position that Rule 60 does not impose a thirty day limitation on
the Carrler in removing an employe from a position because of
lack of qualifications. Rather, says the Carrier, the thirty
doy provision in Rule GO 1imits the emplove in his right to dis-
place cther employes when he is disqualifisd from his position.
Taat is to say, according to the Carrier, Rule 60 gives an
amnloye a right to exercise his seniority rights to displace
octher employes if the employe is disqualified within thirty cal-
endar days following the assifnmcnt to the position in which he
is found to bec ungqualified, but that Rule 60 does not restrict
tha Carricr ©vo any time period in removing an employe from a posi;
tion if h= iﬁ‘de%erminad to bz ungualified in that position.

Insofar as Rule 60 is concermed, the Board finds it
unnocecsary 1o make a determinction. in this case as to whother
th= Carrisrtc iﬁtarprztation or the Oéganizatiqn's interprctation

-
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At that Rule is iha curry et ont, ond the Roard wishes 1t to be

exorsssly understood thai nothin: in this Opidion and Award is
intzudad to indicate in any way vhether or not the Carrier can
disgualifly an omployz aftzr e has ‘b2en in a position over thirty
caiendar days. A detormination on that question is not needed in

-

this case for the followingz reasons.

.

The x»zal lcsu2 in this casz, 28 the Board sazes it, is
-]

vhether the claimant was removad from the position of Signai Test

Foreman because of his "lack of qualifications" as contended by
the Carrier, or whethesr his removal 'wag disciplinary in nature,
as contended by the Organization. The Carrier asserts that it
has the unrestricted risht to determine "which course to follow,
that iﬁ,]disqualification or discipiing“. (Carrier’s submission,
p.14). 1In this regard, the Board belleves the Carrier to be
clearly wrong. | - B S

The Poard is of the opinion that théré-is a distinc-
tion between a situvation on one Qand whare an employs simply does
not poss:zss the skill or‘eﬁpcrience to parform a job aad the
failure of satlisfactory pzrformance is not attributable to any
"roult® on the part of the employe in the .sense that he could do
the Job if hes wanted to, aad a sivuavidon on the othzr hand whers'’
an smploye has the native abllity to do the job but éoes‘not do
so beczuse he is careless, insﬁbordinata, or does not follow in-

structions or directions that h2 is capabls of following. The

formar situation’ is clzarly one that involves the issue of

-

~
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"oualifications” and the laitzr docs nob. One might say, for n{" e

examvl», that an employe wno is.removed from his job for st&aling
is rercoved on thz basis that any person vwho steals is not qualiﬂ‘g';.
for the job. Howevzr, 1t is clear to the Board that in - T
such an exampie, removal from a Job for stealing is disciplinary”-

in nature and does not involve the guestilon of gualitications as
contamplated of intended b the JAgreement. The Agreement providesﬂ”j
for a very specific procedure to be fdllowed when disciplinary

action ls taken against an employe, and that proceduré cannot be-
avoided by calling the action by another name.

This is not to say that "lack of gualifications" and

"discipline® are in all cases necessarily mutually exclusive.

_There certainly could be and undoubtedly are situations where an

employe is both unqualified for a job and has conducted himself in
such a manner as to Justify disciplinafy'éctiohn/’Take, for =_-
instance, a man who does not possess the eapabiiities in terms of
knowledme, ability, or experience to parflarm the job inlquestion
and who also shows up on the job in an intpxicated condition. In
such an instancz, the Carrier could well have the option of decid-
ing which route to follow in removing the cmploye f2us his job -~w-
removal by disquslification or removél by éisciplinary action.
However, tha facts themselvegimust govern vhich course of actioﬁ
must be taken in any given situation, and simply saying that a man
has been removed for lack of qualificatlons does not in and of it-
self maxe it-so. ) o

This brinzs the Board 1o a consgiduratioa of tha [octs

in this casc., The clalmant was ramoved from his Jjo: i'or a numb=r

Y
L

9. _ .



of reosons as sct forth in the Carrierts Qctober 14, 195

s

\O

letter.
to the claimant. The flrst stated reason was baocause the claimant -
hod "failed to properly supervisa the activitics of msn placed
undar you.". (Emphasis supplicd. NOTE: The charge was that the
clalant had falled tec supsrvise properly, not that he was not

cavavle of doing so.) The second stated reason was because the

claimant hed “"disregardad direct instructions®, Several examples-‘f”'
were given in support of this resson: (1) The claimant had not _
disposed of an unsafe ladder that ha‘had been told to get rid of;
(2) hc had not seen to it that the Signal Shop had been cleanad
ups (3) Sighal relays had been shipped from the Signal Shop in én
inoperative conditionj; (&) he had driven his personal automobile
during vorking hours for Companyybusiness in direct violatlion of
Carrier instructions; and (5) ha hﬁd laft work ahaad“éf time.

_ It cannot falrly be saild that the ébove reasoné for
removal relate to "qualifications”. The claimant could have done
everything that the Carrier asked of him and was canable of

efraining from doing those thing; which the Carrier told him not

to do. He was removad not becausz he couldnt't but r=2cause he

didn't. Undzr those facts, thz Board has no doubt that the remov~

al was disciplinary in nature.

Havinz made this determination; it follows that the
Carrier was raquirad to follow the provisionssof Rule Tl and 1t
did not, amon: otper things, conduct a hearing as required in that

Rule and did ﬁb% provide the claimant the opportunity to sacure

-
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vitnesses to tostify in his b half at such a he2aring. Coﬁsequéﬁgif:ﬂ
1y, th2 Board finds that the Carrier violatag Rule 71, and that
tha clainm has merit,. - |

As fof the remedy for this violation, the Board _
believes that the claimant had the obligation of mitigating the |
Carrier's damages wnile he was pursuing his claim. When the' -
Carrier offered him thz Slznalman position at Sacrameﬁto oﬁ
October 14, 1969, the claimant should have taken that position
since the Carrier did not make that 6ffer'contingent Lpon the “
claimant?s dropping the instant claim. Consequently, the Board
finds that fhe claimant is entitled only'to the difference in p;y
between the Signal Test foreman's ppsition and the Slgnslmants |
positicn for the period between. October 15, 1969 and the date
when the claimant tookx the Siznalman position at Stockﬁon; Fur-
tharmore, from the date the cl&imént took the Signalman positioﬁ
at Stockton to the date that the Carrier offers to return the
claimant to tha Signal T=st Foreman's position, the eclaimant is
entitied only to the difference iﬁ pay between tha Stockton
Signalmen position and the Signsl Test Foreman position.

As for reinstatement of thz2 claimant to the Siénal
Test Foreman posgition, the Boaord makeé the following observations.
Tae claiment has travelled a rather bumpy road in his employment
history with thé Carrier. The Board has:no basis for evalﬁating
what would have happensad to the claimant had the Carrier removed
him under Rule'?l.and followed the procedures undcr that Rule.
Suffice it to say that it ds possible that th: result may well

have buen discherge. In fact, there is every indication that the

1i.



NGt sy An v h:ﬂh the Carrizy cenducted i1ts2lf vis-a-vi
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wno Lebonded bo give v clathant o Ubreak™ and $o avoid the o

nee.wnsity of discharsin: hiw, h .
T Board b2lizver hiat AT is reguired to dlrbct tnﬂ .
Carzizr to offer reinstatement to the claimant in the Diqnal Test :ﬂ

2o (]

Foronan position, and 1t 4o

v

so direct, At the same time, it is:

apparant to the Board that if the chargeo azainst ths claimant n;;}

1

thils ha wau in that DOoltiOﬂ ware true and 1f the clalmant wure

(I
R ¢ I

not to inlrove his job pcrformanﬂﬁ after h1° relnstatemﬂnu, he vs

RE

likely not To remaln in that i 051t10n for very long Therefore,_,? -

the Board ufges +he clalnant to consider deeply whether he shOde-,{‘

accopt the Carrisr's offer of reinstatement to the Signal Test R

N Foreman position, - . 1. } ;szg.,‘ P T
- fe e e e AxARD T T O
1, " Phe claim is sustaﬁnﬂd o uhe ex cent uhat the Carrier

is directed to ofxer thb clalm ant relnstatemﬁnt to the p031tlon of
Signal Test Foreman and td compensate thz claimant in accordance

with ths abovc 09_n1"4 for wage loszs suffcred from October 15,

1953 to the data of such reinstatémant oiffar. -
2. The claim to the extant that it is sustained is to be

imnlemented by thz Carrier within thirty doys from the date of

this Awvard. '

Datad September 3 _~___, 1970. ;

I S

Rl : MORRIS L. MYERS, rm{ﬁ
) * —— ...’? - ‘.'?;_.. _}

J.W BASS, vor “thy Orgenizafion
-%u‘ SR e o ;':-/-’ - L . -
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