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PUBLIC LAW BOARD NO. 5392

PARTIES )
TO )
DISPUTE )

RAILROAD COMPANY)

STATEMENT OF CLATM

Claim of Enginesr J. W. Davi

ID 077580, for reinstatemani
with clear record and pay for all
time lost, including the wag2
equivalent of fringe benefiss and
that the FRA Enginzer’

Certification for Enginesr Davi

be reestablished showing no
record of revocation of
Engineer’s FRA Cerufication.

QPINTON OF BOARD
Claimant has besn in the Carmier’s
service since August 11, 1981 and has

besn an Enginesr since August 2§, 1989,

X

As a result of citarges dated reomuary 20,
1992, investigation held February 2§,
1992 and by letter dated March 23, 1852,
Claimant was dismissed from servics
stemming from his operation as Zngnesr
on assignment Y15015 on February 15,
1992 when, while operadng througa the
Dirt Road Track, Claimant’s Tain was
involved in a collision with Engine 1214
on Job Y103 at Hamlet Yard.
Ordinarily, our functcn is 0 exam-
ine the record to determine wheather the
Carrier’s disciplinary acden was sup-
poried Dby subsiantial evidsnce.

Although the pardes ave vigorous.y ac-
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dressed that issue, because of leter
written by Claimant, we are unable to
perform our ordinary functon. In lezers
written by Claimant dared April 11 and
25, 1992 (Car. Exhs. E and G), Claimant
effectively admitted engaging in mis-
conduct and specifically sought leniency

from the Carrier:

I have leamed from my mistakes. ... [
wish that you couid show me some
mercy ... 1need my job and I am asiing
for any lienacy [sic] that you can show
me,

... ] would appreciate any lieniecy (sic]
that you could show toward me ...
would appreciate your heip because [
realized that [ made a miscake. I realize
thar as a team we could have worked
better as a team and prevented the de-
railment. I learned 2 vaiuable [sic] les-
scn in regard o working within the
rules and if you will give me 1 second
chanca I won’t maks the same mistake
again. .. [Fjor scme reascn 1 let my
guard down and I flirted with disaster.
_. 1have learned my lesson. ... If thers
is anyway that you can help me I would
appreciate your influence. In remrm I
will do the best of my ability to be 2
moedal empioye=. ...

It is well-established that it is act
this Board’s funcion to dispense le-

niency. That functon belongs 0 the



Carrier.) Given Claimant’s clear ad-
mission of misconduct and his request
for leaiency, we have no authority to
derermine in the ordinary fashicn that
the decision to impose discipline was
improper.

Bowever, although Claimart’s re-
quests for leniency deprive this Board of
the ability to determine in the usual
manner whether discipline was ADPICDIE-
ate, the impositon of leniency is never-
theless subject to review by us but ancer
the limited standard of determining
whether the Carrier's actdons were ardi-
trarv or capriciox.xs.2

Managerial acton is arbizary when
it is “without consideration and ia disrs-
gard of facts and circumsiancss of a
case, without rational basis, justficaton
or axcuse.”> Here, we are not satisiied
that the evidence supports 2 finding that

b See e.g. PLB 166, Award I

Leniency is a mater o be decided by
Carrier: and whichever way such dacisicn
gces, the Board has no power 10 change in
A direct request for leniency, like the one

ere, implies acceptance DY Peritioner of.

=15=1%

Carrier’s decisicn on the merits. The Soard
may not properly change such a circum-
stance, especially under the facs of this
case, which show that the penalty impesed
by Carrier was reasonabiy related w0 the se-
riousness of claimant's offense and 0 Ris
past performancs. Carrier’s decision was
not arpitrary or an abuse of managerizi dis-
creden,

Again, see PL3 166, Award ] (dstermining
that “Carrier’s decisicn was 70t ardiwary or an
abuse of managerial discratien.”.

3 cpurh Central Bell Telepnone Co. 52 LA
1104, 1109 (Plate 1565).
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the Carrier’s actions in determining
whether to grant leniency were non-arbi-
ary. The record shows that the colli-
sion involved in this case occurred in
Hamlet Ya:d as a result of non-coordi-
nated movements‘. Yet, in determining
whether or not to grant leniency, the
Carrier made Claimant pass a test on
road territory (which Claimant did not
do to the Carrier’s satisfaction). Ses
Division Superintencent Davis’ lezer of
August 28, 1992 (Car. Exh. N):

If you successfully qualify on the road

territory betwesn Rocky Mount and

Hamiet, North Carolina, you will be re-
instatad to service on a leniency basis

reae

We recognize that there is an overiap
of skills between road and yard service.
We further recognize that Claimant has
performed road service. But, this record
nevertheless does not sufficiently ex-

_plain why a road test was given as the

basis for leniency when the collision was
a result of movements artached to yard
servics. We cannot find a rational basis
or justfication for the type of test that
the Carrier used to determine whether to
grant leniency.

The Carrier has great discredon in
determining the qualifications of its em-
pioyess and it is not the function of this-
Board 1o substmtz our judgment for that
of the Carrier. But, the basis for the
Carsier’s decisions must at least te 2x-
plained. That was not sufficiently done



r

in this case. We therefore are compelled
to find that the Carrier’s basis for de-
termining whether or not to grant le-
niency was ar‘.:ir.:-.a.ry.'1

The remedy in this matter shall be
limited. Given the context in which this
case arises, we can only require that the
Carrier make its determination of
whether to remarn Claimant to service
through use of reasonable criteria. In
this case, we shall permit Claimant’s re-
rurm to service, but only if he satisfacto-
rily demonstrates 1o the Carrier through
a test of his yard abilities that he can
safely operate the necessary equipment.
Claimant’s return to service is further
contingent upon his successful compie-
tion of all other qualifying requiremeants,
including physical examinations. Given
the fact that Claimant has effectively
admirted to the charged misconduct as
demonsmated by his requests for le-
niency, should Claimant succassiully
qualify, reinstatement shall be without
loss of senioriry or other rights and bene-
fits, but shall be without compensaton

for Hme lcst.5

3 The fac: that Claimant may have agresd ‘0
those tarms does nct change our canclusicn. The
terms must nevertheless be reasonable. Tais is
not a case liks Award 3 of :his Board where the
agreed upon impesitdon of compliance with ZAP
requirements s a conditicn precedent (0 rewum
fo service was not unrsasonable in light of the
demonstrated misconduct by the employes. We
cannct say the same in this case.

5 A .
The Crganizadon’s arguments hat Claimant
A

was deprived of a fair hearing ar2 1ejacted,
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AWARD
To the limited extent set forth in the
opinion, the claim is sustained.

=T Teus
Edwin H. Benn
Neutral Member

A hitharreee
A. B. Montgogtery v
Carrier Member

“E. 1. Hayden™ | Oczaed
Jé*;g

Organization ¥lez

Jacksonville, Florida

Dated: ;ﬁ,ﬂ /4/71 /;;/5/

Indeed, Claimant admitted that he was given a
fair hearing, See Tr. 101:
Q). Mr. Davis, do ycu feel this has besn 2
fair and impardal invesdgation?
[Al. Yes, sir




