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PARTIES United Transporiation Union
10
RISPUTE: AND
The Atchison, Topeka & Santa Fe Railway Company
STATEMENT OF CLAIM:
Request in behalf of Needles Conductor, D, R.
Kelley, for payment of earnings deprived made by
Pool 6313, because of not being called in engine
service in accordance with the Ceawsher 31, 1985
National Agreement beginning on July 3rd and
coftinting wntll August 5, 1991,
EINDHNGS

Upon the whole record, after hearing, the Board finds that the parties herein
are Carrier and Employess within the meaning of the Railway Labor Act, as
amended, and that chis Board is duly constituted under Public Law 89-456 and

has jurisdiction of the parties and the subject marter.
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Al the outset, it should be made clear that the Brotherhood of Locometive
Engineers was made aware of the pendency of this dispute and offered the
right 1o pardeipate a8 4 third party interest. That Organization determined
that it would indeed participate and submitted a pre-hearing bricf, as weil a5

participated in the hearing itself.

"The critical alements in this dispute are that on July 3, 1991, the Claimant
herein, a Conductor, was cecalled to engine service with an engineer seniority
date of June 8, 1998, Another employes, Conductor Collins, bad an engineer
seniority date of Oetober 31, 1989, The oocurrence was Claimant was force
assign to engine service while Conductor Colling was permitted fo remain in
train scrvic;. It is Clatmant’s beliaf that he should not have been forced 10
take up the enginest’s position, as long 4s Conductor Colling remained in
train service. Claimant befieves that he lost subsiantial earnings as a result
af this improper foreed assignment. 1t is relevam 1o know that there were no
standing bids at the time. The thrust of the claim was that the claimant was
able to hold un assignment in engine service as an engineer, and therefore
had to take this assignment, which he perceived was inferior 1o the trafnman’s

position, which Conductor Collins, wha was bis junior, was working.
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Among other riles relied upon by Petittoner was Secion 3(3} of Article VIR
of Article X1I[ of the October 31, 1985 National Aereement. which reads in

relevamt part as follows:

(3} Ax employee who has established seniorier as
conducar  {foreman), traimmas  (brakeman-
yardman}, hostler or hostier helper (but without
seniority as a locomotive fireman) who is selected
for engine service shall retain bis seniornty
standing and all other rights in train and/or yard
ot hosting service. However, soch employee
shall be permifted to exercise such rights ondy in
the event be or she iy unable to hold any posidon
or assighment in engine service as engineer,
fireman oo a desipnated positon in passenger
service. hostler or hostier helper,

It is the Grganfzation's position on recali of trainmen and vardmen, that the
sepior furloughed employee is 10 be recalled o service, not the junier
employes. [n thix Insmance, Claimant should have been allowed to remain in
train service o the poot from July 3, 1991, through August 5, 1991, according
10 Petitioner. FPurthermore, the Organization insists that the BLE and the
Cartier do not have the authority (o negatiate agreements, which will in any

way alier or effect the working conditions of any employee represented by
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the UTU without first having a mutoal agreement by that Organization,

namely, the UTU,

The BLE poies in its srgument that under its rules, engineers ate recalled
friom the reserve board in reverse seniority order. Thus, in (his case, i was
proper to apply the BLE rule and call back to engine service the janior

engioeer, the clalmam Mr, Kelley,

It is the view of this Board that the BLE agreement is contraliing when

promoted enginesrs are returned o engine service from frain servige,

The Carrier takes the position that Claimant Kelley, in this instange, io terms
of his assignments, was ot mishandled. Carrier notes that Kelley was able
to hold the assignment in engine sarvice as an engineer and therefore had 10
take this assignment, which Conductor Kelley perezived as inferior to the
wainman position, which Conductar Colline was werking, The Carrier
helieves that accepting the Organization’s position in this dispute would
specifically suggest that the UTL had jucisdiction owsr BLE mauers, The
Carrier relics in part on Award Mo, 1 of Pablic Law Board S058 involving the

same partics, which held in televans part:
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That consistent in such argument is ¢he position
that the UTU (E) along with the BLE i
somehow 3 second labor representutive when it
comes w0 engineer's seniority.  Obviously, any
decision sustaining the claim berein would
necessarily recugnize the valdity of the UTU
(EYs position.  However, this Board lack’s
jurisdiction under the RLA fo issue amy Award
which could he imempreted (@ give the UTU (E}
representative bargaining or decision muaking
powers over any aspect of an enpincer's rate of
pay, rules, or working conditions....

The Board has examined this case with prent care and s convinced that there
was 1o error in the handiiag of the particular assignment of Conductor Kelley
ire this instance, It appears that the UTL was attempting (o apply its seniority
rutes to this assignment, with respect to engine service. This is inappropriate.
Fhe BLE rule should prevail o this respect and it happens to be c&ntradicwry
ta the UTU with respact to such type of assignment {(foree assignments), It
is cleav, as the Board view i, thar thix dispuie and argument & not as it stands
in the best intecest of the engineers in terms of the confusion which it
engenders. Tt is strongly suggested thay the three parties invobved in this

matter, the BLE, the UTV, and the Carrier, attemnpt 1o recnacile the lanigoage
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of the two agreements, with respect ta this issue. Such a resthution could be

of greut benetit 10 st concerned.

AWARD
Claim denied.
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1. ™. Liebermat, Nentral-ChRairman

L. Easl Y o T. M, dort
mployeeember

Carriar Me

Schaumbusrg, Hlinogls
February zy 1995



