AWARD NQ., 15
CASE NO. 15

PUBLIC LAW BOARD HO., 5423

PARTIES ) UNITED TRANSPORTATICH UNICH
TO ) -
DISPUTE ) THE KANSAS CITY SOUTHERN RAILWAY COMPANY

STATEMENT OF CLAIK:

Claim of Engine Foreman R. L. Meload for all
wages and benefits lesc, includiag all heospi-
tal axpensex that wars not coverad under GA-
23000, and all debts incurred, including
mortgages, from Ssptember 30, 1392, through
January .45, 1993, and appropriate monatary
readrass for pain and suffering, all of which
restlted from being erronecusly accused of a
@rug ralated charga that later proved falsas.
{Carrier File 011.3-3504([48}:; CLTU File 1501
-80}

TINDINGDST

The Hoard, aftar hsaring upon the whole record and all the
evideance, finds that the partiss herein are Carrier and Emplovaa
within the meaning of the Rallway Labor Act, as anended; this
Board has jurisdiction over the disputs involved hsrein; and, the
partiss wears given dua notice of hearing therean.

The dispute a2t issua involves a deterrminatison as to whathar tha
Clajimant is entitlsed to compansation and other losseax batwean thas
date hes was ramcved from service, when & drug screen showsd hes
tastad pozitive for use of an illegal driug substanca, and the
date he subseguently rsturned to service, when a regquested ratsst
of the sams urina sampla was unable to reconfirm tha test results
found by the laboratory in the initial test and he was ralsased
for sarvicae from a doctor's care.

On September 21, 1992 the Claimant was rancomly selacktad for druy
testing undsr the FRA testing guidelines. The Carrier contract
laporatory, Nichols Institutes, notifised cohe Carriar soma nine
days latar, on Ssptaxbar 30, 1932, that the test rgaults wera
positive for cocaine metabolites. The Claimant was removed from
sarvica that same dats, panding a formal nearing for visolation of
Rule "GY™.

Oon Octobhsr 4, 19%2, the Claimant's irepresenrtative raguasted a
postponsaent of the company investigation and that the urine
spacimen bs testad by a diffareant laboratcry. This pursuant to
U.5. Departmant of Transportation regulaticn £0.33(s).

Thers was some confusion as to the proper procedurexs to be fol-
lowed in providing for the retest. In any event, on Ootsber 9,
1452 the Claimant, as infeormed by the Carrier Medical Hanagar,

1



LE Mo 5933

AWARD KO, 15
CASE HQ. 15

dispatched a communication o the Medical Review Officer for the
Greystona Hasalth Sclences Corporaticn, together with a $20 money
order payable to the Nichels Institute in California, for over-
night shipnent of the urine sample in guestiiosn to CompuChem
Laberatories in North Carolina.

By letter dated October 12, 198%2 the Greystcne Health Sciances
Corporation reguested the Nichels Institute forward "an aliguet
of ns less than 10 mi" of the Claimant's *"canfirmed positive
sanple" to tha CompuCham laboratories, or what it identifisd as
"the denor's designated referee lakboratory.”

Gn Novamber 1), 1992 a Laboratory Certifyving Scientisc for tvhe
ConmpucChem Laboratoriss dispatched a Ferensic Drug Analysis Report
to the Medical Review Cfficer for the Greystons Health Servicas
Corporasian in which it was stated that the rartest vFailsd to
rssﬁrrirm“ the presence of cocaine metabolites in the urine
sample.

By letter dated November 18, 1992 the President of the Greystone
Health Scisnces Corporation advised tha Carrier Medical Manager
that the "verifisd pesitive test for cocaine retabolite reported
on September 310, 18%2 [for the Claimant] is hereby cancalled."
This laetter went on to state the following:

AR you are aware, GREYSTONE HEALTYE SCIENCES iy thes
cansultant-experts in forensic zToxicolegy far boeth the
Faderal Railrocad Administration and the Unired States
Army. By ny direction, twe seniecr toxiscology consulk-
ants to GREYSTONE KEALTH SCIENCES have axawmined both tha
eriginal raw data frem Nichols arnd Compuchem's retest
data., It is the finding of our censultants that thers
i3 noc evidence that the original positive result found
by Nichole is in error or that their determination was
in any way incorrect.

It is the further finding of our congsultants that the
failure to reconfirm the specimen by CoxpuChem can ba
attributed to some unknown anomaly in the speciman
matrix causing a mass ratic failure, and nct because the
analyts of intarast was not prasnr.  There wazx no ap=-
parent problem in the CompuChem procedure or nxethod.
Thim was an unusual finding and not likely to ccour very
oftetl.

In summary, it is GREYSTONE's professional opinion that
the Wichols test should not be considered a2 false
positivae. Nonetheless, it is felt that failure to
raconfirm should be considered an adninistrative nega-
tive for the purpeses of 49 CFR 40.33{(e} and therefora
the test should be cancelled by the Medical Review
Qfficer.v
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The Claimant was subseguently advised by the Carrier that he
could return to work on Novenber 10, 19%2.

The Claimant did not return te work on the afaremsentioned date.
He returned January 25, 1983. In this regard, the Organization
¢fZere the following sxplanation and argurent in support of the
z2laim extanding to January 2§, 19%3:

HClaimant wag unable to return to work immediately ba-~
cause he was under a doctor's care. His redical condi-
tion was the dirxect result of the Rule § allegation made
by Kr. Sonnhier. The allegation caused Claimant to ba=-
come distraught and humiliated and to experience mental
strass, anxiety and depression., He sought madical at-
rantion for these conditiens and ended up being
hospitalized., On November 25, 1992, Claimant conmittad
to following the recommendations of Msadow Wood Hospital
Peychintric Team to help hin cope with his condition.
He remained under the care ©of Dr. Kongara until he was
released to return to work on January 15, 1993i.%

on January 20, 1853 the Carrier wrote the Claimant to formally
advise that ths company investigation initially sat for Octobay
&, 1992, and then postponed at the reguest of tha Organization,
*has been cancellad.™

The Claimant filed the above cited claim with the Superintandant
on February 17, 1983, 7The latter advised the Claimant by lettar
on March 1, 1993 that the claim vas being denied far the follow=-
ing reasons:

"First of all, the proegression of your claim has not
baen prasented to ths proper officer. Secondly, certain
assertions made in connectien with your peried of non-
service ares without merit.

Thirdly, it is ambkiguous with respect to time lost.
Your claim is for tha pariod of time From September 30,
1892, ~zhrough Janhuary 25, 1982, Crew call recordings
indicate you weras notified at appreox.mately 1745 hours
on Novenbey 30, 19%%2, that you had bheen releassd Lo
raturn to work. Any c¢laim beyend that time is noot.
You did not place yourself under a doctor's cars until
recanbar 3, 1992, and did not notify the Carrier of such
until Decembar 8, 19%2.

Furthermore, ths Carrier and your union have an agrse-
nent providing for a éd-day time limit on all grievance
claims and any time beyond December 30, 1992, is bayonad
this tims frame. Your claim is denied for each of the
reasans stated. U

As with the handling of the regquest for a drug retest, there is a
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dippute relative o nst enly time limits for the filing of the
instant claim, hut likewise the ocffigers to whom the claim angd
appeals were to be directed.

In the opinion of the Board, it may not be concludad, as argusd
by the carrier, that tha November 1B, 1392 lettay from tha Freasi-
dent of ths Graystona Hez2lith Sciences, supra, supperts a finding
that the initial test should not be considered & false positive.
Clearly, the Claimant had the right teo have his urine sample ke
retestad by a designazed referee laboratory and the fact remalins
that such labeoratory reperted on November 11, 1592, supra, that
iz "fajled to reconfirm®™ the initial test results. That the
Fresident of Greystons Healith Sciences would offer that it was
tha finding of two consultant-axperts {(unnaned) in forensic
toxicalogy testing which it had retained that the initial, or
Nichols Institute, test was not in error or in any way incorrect,
mast be viswaed az self-serving and of no force and sffect as con=
cerns the right of the Claimant to rely strictly upon the find-
ings of the designated referse lahoratory.

Although it may well be as the Organization argues that the
Claimant becanme distraught and experienced mental stress, anxisty
and depresgion as a result of the Rule "G" allegation and charge,
na probative evidence iz present to suppert such 2 coptention.
Tha Meadow Wood Hospital docurment i3z merely an acknowlsdgment
statement signed by the Claimant that he was evaluatad by the
Hespital Psychiatric Assessment Team an FKovenber 25, 1992 and
that he undarstands recommendations and plans that were explained
to him to help him better cope with anh unspecified “situation.™
The statemant from Dr. Kongara, dated January 13, 1393, statas
the Claimant was under his cars for the dares of December 3, 19892
© shyrough January 1%, 1983 and that he is able to rsturn to wWork.
Certainliy, neither of thase statements show or suggest that any
rreatment of the Claimant was diractly or indirectly related %o
vha random drug test findings.

Under the circumstances, the Board finds no basis to hold that
the Claimant is entitlasd to compeneation for the period of time
he was reportedly under a doctor's care.

In regard to argument inveolving contractual time limits f{or Ttha
£Filing and appeal of tha claim. The Board finde reason to believe
that the Claimant did not ftile the claim after being notified ha
could return to work on November 30, 19%2 because ha was undergeo-
ing treatment by or through the Meacow Wood Hospital and there-~
afrer under the care of a doctor, or circumstances Which he would
urge were related to his initial removal from service. Therefore,
we find the Claimant has demonsrrated sufficient reason for any
purported delay in the filing of the claim, i.e., that it would
be proper te file a claim anly after he was physically determined
able to return =o work.

Further, as concerns the Orgzanization argument that the company
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investigation was not carncelled until January 29, 19%3, and that
a glaim could not be made before such ciae. Wnile there may be
some merit in the position the Jrganizatisn takes under sams
gther clircumstances, and Lt may well ke that the Claimant was of
a baelief he had to await such action bafore filing a claim, thae
Board belisves such happenstance should be properly recognized as
an administrative followup., Certainly., the Claimant knew or
should have known when he was teold that he could return to wark
on the basiz of the retest findings that there remained no reason
for a company hearing.

In the light of the above consideraticns, the Board finds that
the Claimant iz sntitled To compensation for time lost during the
period September 38, 198%2, the date he was removed from service,
to November 3¢, 15922, the date he was noetified he could return %o
garvice., In addition, the Claimant iz entitled to reimbursement
af the $20.00 which he was reguired to expand £or the labkoratory
trangfer of hig urine sampls from the Carrier contract laboratory
to the designated raferas laboratory. This latter determination
is made strictly an the basis that the retest findings d4id neot
confirm the positive findings of the intial test. The agther por-~
tions of tha claim are denied as baing without merit or agrsemant

suppore. .

ARARD:
Claim gustained ts the extent set farth in the ahove Findings.

Robart E, Peaterson, CThalrman
and Neutral Member
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“Cec 7 Harrison Paul <. ’T'fmmps:g
carrier Menbesr organization Member

Kansas Qity, MO
October &) , 1934



