AWARD NO. 10
CASE NO. 10

PUBLIC LAW BOARD NO, 5439

PARTIES ) TRANSPORTATION COMMUNICATIONS INTERNATIONAL UNION

TO

DISPUTE ) NORTHEAST ILLINOIS REGIONAL COMMUTER RAILROAD
CORPORATION (A PUBLIC CORPORATION)

STATEMENT OF CLAIM

1. Carrier violated the terms of
the Agreement between the
Parties when on December
16, 1992, it assessed Clerk
Jerome Wells forry (40) days
actual suspension from ser-
vice 10 begin December 17,
1992 and end January 26,
1993,

AM. 0 630 BM

For these violanons you are assessed
Forty (40} days acrual suspension. This
suspension will begin at 7:00 AM.,
Thursday, December 17, 1992 and and a1
7;09{} A.M. on Tuesday, January 26,
1993,

- L -«

By letter dared December 18, 1992

2. Carrier shall now be reguired
10 compensate Clerk Wells for
all time lost beginning
December 17, 1992 and end-
ing Janvary 26, 1993

Carrier File No. 03-13-671

Organization File No. 321-
METRA

{Org. Exh. 2), the Organization’s District
Chairman norfied the Carrier that he was
sending the mamer 1o the Organizarion’s
General Chairman for further appeal. By
lerter dated January 22, 1993 (Car. Exh.
(), the Organizanon’s General Chairman
appealed the suspension. In that lemer,
the Organization stated the following:

OPINION OF BOARD

After investigarion held on December
11, 1992 and by lener dated Dacember
16, 1992 (Car. Exh. B), the Camier is-
sued Claimant a 40 day suspension stat-
ng

Upon review of the formal manscnpt of
the vesngation, it has been derermined
that you were in viclation of General
Rules "B” and Q" on the day of
Monday, December 7, 1992 when you
were assigned 1w work as Gate
Auendant, VanBuren Smeet, from 10:00

* - -

The Organization can not make proper
appeal on tis claum, due to the fact thar
the Carrier failed 10 provide a transcript
of the invesugation. This leaves the
Organizauon 1o wonder if the transeripe
of the invesugarion was adequately pre-
pared as required by Ihe Agreement be-
1ween the Parnes. Without such inves-
uganon aod manscrips of the invesiiga-
uon, the Organization can nof determine
how any disciphne was assessed o the
Claimant,

By letter dated February 17, 1963

{(Car. Exh. D), the Carrier denied the
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Organization’s appeal on the merirs as
well as on the procedural question con-
ceming the providing of the wanscript of
the investigation. With respect 10 provid-
ing the mranscript, the Carrier stared:

- - x

Qn December 16, 19592 the notice of
discipline was sent via U.S. Mad and
on December 17, 1992 g copy was hand
delivered and signeg for by Claimant
Wells. A copy of this lenter was for-
warded 10 Mr. E. Vandevyvere Dismet
Chairman, TCU. Ir is ar tdus pownt thar
a copy of the transenpt 15 provided w
both Claimanrt and 1o the representauyve
in accordance with Rule S&D) ...

» *

x

If the wanscrpr was not furmshed 1o
Mr. Vandevyvere the "duly aceredited
representauve™ or the Claimant, which
the Carporation denies, it was then each
of thewr responsitility 1o bring 1t to
Corporaiions [sic] arenrion. Both the
Claimarr and the Organizagon’s repre-
sepative knew of the notice of disci-
pline dated December 16, 1992, and w
naw claim in your letter of Janusry 22,
1993, that you are unable to make
proper appeal on this claim because of
not receiving a copy of the manascrpt is
without ment. The Corporation on
December 17, 1992, provided all con-
cerned with the required copy’s {sic] of
the notice of discipline and the tran-
scrpt. If this wanscript had been mis-
glaced by the Claimant or lost in the
mail for the Representative, a sumple re-
quest would have brought an immediare
response from the Corporation o pro~
vide anocther copy of the wanscnpt as
cutlined in Rule 56{D). The Agreement
does not provide a penalty for not sup-
plying a transeript, if it should oceur,
nor does ir overngn the deciston of the
Hearing Officer. Itis the responsibility
for the Corporasjon to furnish 2 tran-
script to both the Claimant and the
Representarive (which i1 did provide) and
a tacit responsibility of the Claimany
and the Representative 1o make known
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if inadvertently the ranscript was not at-
tached 10 the notice of discipline.

. * *

With respect 1o the procedural ques-
tion concerning the alleged failure of the
Carrier 10 provide a copy of the wanscript
to the Organization, we are first faced
with a question of fact which needs o be
resolved. The Organization asserts that
no iranscript was provided and the
Carrier comtends the opposite. For pur-
poses of analysis, the Qrganization’s
statereny that no transcript was received
as st forth in the General Chairman's
letter of January 22, 1993 is a sufficient
prima facie showing thar no transcript
was provided. That showing shifts the
burden to the Carrier to demonstrate that
the transcript was provided as the Carrier
asserts. We find that the Carrier has not
made that demonsiration,

First, the Carrier need not prove rthat
the wanscript was received. To rebut the
Organization's prima facie showing, the
Carrier only need produce some evidence
beyond the plain assertion that it sent or
otherwise timely provided the
Organization with a copy of the ran-
script. However, there is no starement or
other evidence provided by the Carrier
showing that the ranscript was wansmit-
ted 1o the Organization as the Carrier al-
leges. No clerical employee or Carrier
official with direct knowledge has
demonswrared that, in fact, on the daie in
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question a copy of the rranseript was ar
least sent or orherwise provided to the
Organization. Beyond the conclusion-
type assertions made by the Camner, no
such affirmative evidence has been
brought forth.

Second, and giving the Carrier the
benefit of the doubr, ordinarily contrary
factual assertions of the rype facing us
might well require a finding of facr ad-
verse 10 the Orgamzaron's posidon. That
is, the Organization has made a factual
assertion and the Carrier has denied that
assertion. Under ordinary circumstances,
the conflicring assertions may well re-
quire the Organization’s position 10 be
found not substantiaied bacause the bur-
den is on the Organization to prove all the
elements of the facts forming the basis of
its procedural objection.

However, there is more here. The
status of the analysis at this poinr is thar
the Carrier asserts that it provided the
transcript.  But rhe Carrier’s letter of
December 16, 1992 (Car. Exh. B) in-
forming Claimant of the results of the in-
vestigation (with copy ta the
Orgapization's Disgict Chairman) con-
rains no reference to an enclosure of the
transcript. Thar omission tends to sup-
port the Organization’s position that no
transcript was provided.' Further, this

It 15 ardinary business pracrce 1o make refer-
ence 1t a letrer o any enclosures thar maght be
provided along with a leRrer,
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Board currently has two other discipline
cases pending before it for resolution—
Case Nos. 6 and 9. In both of those case
where discipline was imposed after in-
vestigation, the lerrer 1o the employee
made specific reference 1o the fact that the
mvestigation transcript was enclosed.
See Case No. 6, Car. Exh. B ar 2 (“ce:
... W/copy of invesrigation™); Case No.
9, Car, Exh. B at 2 ("Enclosures: Copy
of Investigarion held ...."). Thus, it ap-
pears that when the Carrier provides a
copy of the wanscript of the invesrigation
it duly notes that fact on the letter impos-
ing discipline. In this case, thar fact is
nor found in the Carrier's letter of
December 16, 1992.

Therefore, given the Organization’s
assertion that it did not receive the wan-
script coupled with the lack of specific
evidence from the Carmier that the ran-
script was sent or atherwise provided; the
omission of any reference to forwarding
the mranseript 1o the Organizarion in the
Carrier’s December 16, 1992 lenter and
the fact that in the past the Camer has
made such notations in similar leners, we
are sufficiently sarisfied thar the evidence
sufficientdy shows that the Carrier did not
provide the Organization with 2 copy of
the invasrigation ranscnpt.

Rule 56(D) states:

Excapt where no discipline 15 adminis-

tered, a copy of ail wansenpis and

StRIEmenIS made a maner of record at an
invesngation shall be furmnished to the
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That provision is mandatory. .. [A] Claim sustained.
copy of all transcripts and starements
made a maiter of record at an investiga- a‘.'—gy.w:. [ﬂh
tion shall be furnished ....” [emphasis ﬁg‘?&fgﬁm

added]. The evidenca shows thar the
Carrier did not do so. A violation of Rule
56(D) has been shown.

The Carrier’s failure to provide the
rranscript in violation of Rule 56(D) re-
quires 2 sustaining of the claim See
¢.g., Third Division Award 3736; Firs:
Division Award 23930. By failing to
provide the rranscnipt as required by the
Rule 56(D), the Organizarion was effec-
tively precluded from preparing a proper
appeal. By use of the word "shall” the
partdes made compliance with Rule 56(D)
mandatory. We do nor have the aurhority
1o change the provisions of that rule.

The Carrier’s argument thar ir was in-
cumbent upon the Organizarion o notify
the Carrier that the wanscript was not re-
ceived (Car. Submission atr 6) does nor
change the result. By its plain rerms Rale
56(D) obligares the Carrier 1o provide the
rranscript. The rule does not provide for
the Organization 1o ask for ir.

We therefore cannor reach the merits.
The claim will be sustained as presented.
The suspension shall be rescinded and
Claimant shall be made whole

R. L. Henry
_Carrier Member

2 Mo

W. R. Miller
Organization Member

Chicago, Olinois

Dated: "/*’L/'W




