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INTERNATIONAL LONGSHUREMENYS ASSOCIAPION
{LOCAL NO. 158)

and

Parties to Dispute:s

CSX TRANBPORTATION, IYINC.

statement of Claim: _ -
Are Proposals A and D contained in Section & notices

gserved by the Organization barred by the Moratorium of
Article 7, of the Agreement of March 22, 1939,

INTRODUCTION

Thisg matter came on for hearing before the Board on
Septenber 12, 1924, at the Raddison Plaza Suites located in
Cleveland, Ohio. The Board, after hearing and upon review of tha
entire rec¢ord, finds that the parties involved in this dispute
are Carrimy and Organization within the meaning of the Raillway
Labor Act, as amended. This Board is duly censtituted by
agreement between the parties ("PLBE Agreement), dated March 21,
1994, and as further provided in Section 3, Second of the Rallway

Labor Act ("Ackt™), 45 U.S.¢. Section 153, Second.
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BACKGROUND FACTS

on July 30, 1993, the Organization served the Carrier
with a Section 6 notice under the Act to amend portions of the
current collertive bargaining agreement covering bargaining unit
employees working at an ore facility in Tolede, Ohio, commonly
referred to as the Lakefront Dock: Subseguently, the Carrier
challenged Attachments A and D to the Section 6 notice on the
grounds each was parred as a subject of bargaining until June 13,
2018, pursuant to the term= of an agreement dated March 22, 19389,
referred to herein as the March 22, 1989, Mediatlon Agreement.

In order to fully grasp the significance of the March
22, 1989, Mediation Agreement, and the scope of its effect upon
the collective bargaining agreement bhetween the parties effective
January 1, 1387, it is necessary to brisfly review various
agreements which, when coupled together, comprise significant
portions of the January 1, 1987, Agreenment.

On Jupe 22, 1979, the parties entered into a collective
bargaining agreement which contained provisions pertaining to
general wage increaases; cost-of-living adjustments; vacationsa;
dental henefits; and of relevance to the present dispute, job
protection benefits., (Appendix I to the June 22, 147¢,
Agrzement.,] The protective benefits under that agreement were
triggered in the event an employee was displaced from employment,
voluntarily or inveluntarily, for up to ten years, depending on
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the employee’s length of service, and included provisions for a
separaticon allowance for employeas whe received and accepted
offers of resignation. As consideration for the protective
benefits, the Organization recognized the right of the Carrier to. - -
make and implement technological and operational changes,
ineluding the modernization of equipment.

The effect of the 1979 Agreenent, according to both
parties, was tc eliminate a separate maintenance force on the
property and alter the unloading operation of merchant ships from
labor-intensive mechanical unloaders to a more economical, less
labor-intensive ceonveyor belt system. The period during each
calendar vear when the protective benefits were payable commenced
Aprit 1 and continued through December 31. Finally, Section 2 of
Appendix I precluded either party to the agreement from serving
any notice or proposal for the purpose of changing the subject
matter of the adreement prior to June 14, 1987. Appendix I was
inccrporated inte the January i, 19287, Agreement as Article 23.

Later, the technologlcal and operational changes
authorized by the June 22, 1979, Agreement permitted single shift
maming for the new ore loading facility outlined in an agresnent
between the parties dated February 26, 1%82. This agreement,
referred to as the 1982 Manning Agreement, was incorporated into
the January 1, 1987, Agreement as Article 3. The 1982 Manning
Agreement set forth in detail nine (9) job classifications, the
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work duties asscociated with each classification, and a rate of -
pay schedule. It further clarified that fhefé_héai& bé two-modes
of operation at the dock: 1) loading of ore; and 2) maintenance
and repalr, The agreement prohibited the two operations from
being performed simultaneously due to safety considerations.

on July 7, 1982, the parties entered into a memorandumn
of agreement which expressly authorized the Carrier to establish
a second shift. The July 7, 1%82, Memorandum of Agreement, later
incorporated inte the January 1, 1987, Agreement as Article 16,
states, in relevant part:

1. Carrier may, at its discretion, establish a second
shift at Lakefront Dock Pellet Tarminal after
notifying the organization of its desire. This
force shall bhe comprised af the poesitions outlined
in the February 256, 1982 Agreemant and, provided
dlch pasitions are established during the period
April 1 through December 31, they shall remain in
effect for a minimum of thirty (30) calendar days
from the date of establishment,

2. If, after establishment of the second shift, and
during the period April 1 through Decenber 31,
there is no longer a sufficient amount of work ta
raguire a gsecond shift, Carrier may aheplish such
Fforce in acceordance with Article XIV of the
January 1, 1373 Agreement. However, should it
then becoms necessary to reestablish the second
shift during the period April 1 through December
31, Carrier shall allow any protected emplaoyee
involved the difference between his monthly
displacement allowance {60%) and his average
monthly allowance (100%) as provided in the June
22, 1979 Job Protection Agreement during such
interim perioed.



P.L.B. No. 5552
Award No. 1
Case No. 1

As of 1982 there remained, in tha Carrier’s view, an
axcass number of bargaining unit employees at the Lakefront Dock
facility. The parties reached an agreement on protective
benefits memorialized in the March 22, 1989, Mediation Agreement.
Article 1 of the agreement, entitled "Funding For Separation
Allowances and Work Guarantees," provides, among other items, for
establishment of a fund of eight million dollars ($8,000,000.00)
for severance of employees and te provide monies for work
guarantees and other protective payments. By letter agreement
the severance allowance was calculated at the rate of §8,000.00
for each year of service with a minimum allowance of $35,000 and
maximum allowance of 5100,000, After all severance allowancas
have been made from the fund, the remaining monies constituted a
pool from which all unassigned employees unable to fill temporary
or permanent vacancles on assigned positions were to receive
payments in accordance with the remaining terms and conditions of
the March 22, 1982, Agreement.

Article 2, entitled "Work Opportunities", designates
that only employvees protected under the June 14, 1979 Agreement
{referrad ts above as the June 22, 1979, Agreement) will be
offered work coppeortunities, assigned or unassigned; defines the
unassigned work force; and limits the guaranteed work
opportunities for unassigned employees not f£illing vacancies on
assigned positions. Article 2, Section 7 limits guaranteed work
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spportunities for unassigned employees not filling vacancies to
"the April through December shipping season ... ." Article 3,
captioned "Manning", describes a method "to review manning
reguirements as provided in existing working agreements,!
including a bhinding arbitration provision in the event the
parties fail to reach agreement "on appropriate manning
requirements®, together with a limitation on the frequency of
manning reviews.

Article 4 ties wage increases, lump-sum payments, and
cost-of-~-1iving adjustments td negotiations between the Carrier
and TCIU. Article 5, "Coordinations, Etc." recognizes in
language similar to Article 23, Section 10(a) and (b) of the
January 1, 1987, Agreement that the protective benefits under the
Agreement are in consideration of the Carrier’s ability to
implement modernization of eguipment, consolidations,
coordinations and other transactions without additional
protective costs.

article 6, entitled "Effect of AgreementY, provides in
Section 1 that: "This Agresment modifies all existing Agreements
to the sxtent provided or inconsistent herewith and apecifically
substitutes for and eliminates the provisions of Article 23 of
the current collective bargaining Agreement." Finally, the

moratorium provisions asserted by the Carrier in defense of



P, L.B. No. 5852
Award No., 1
Case No, 1

negotiations over Attachments A and D are contained in article 7,

Sectivne 2 and 3.

Section 2. Mo Section ¢ Notices may be served prior
to April 1, 1393, relating to any subject matter. On
or after April 1, 1993, either party may serve Section
6 Notices (not to become effective prior to July 1,
1993) for changing the terms of Article 4 of this
Agreement or any other matter, except as prohibited by
Sectien 3 of this Article 7.

Section 3. No Section 6 Notices may be served by
either party prior to June 13, 2018 in any way relating
to:

(1) Chanyes in Articles 1, 2, 3, 5, 6 and 7 of
this Agreement;

{2} separation allowances, work guararntees,
protective benefits or other employee
security arrangements; and

{3) manning requirements.

The Organization filed a claim on April 24, 1982,
charging that the Carrier abolished a second shift established
pursuant to Article 18, Section 1, and that the Carrier was
liable for those hours the seacond shift employees would have
worked had they worked the entirs thirty days te which they weras
entitled under Article 18. The dispute was submitted to a public
law board, P.L.B. No. 5333, which issued its decision on June 18,
1953,

In sum, P.L.B. No. 5333 determined that the March 22,
1589, Mediation Agreement was not intendad to eliminate Article
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16 of the 1987 Agreenent, and the two wera2 not inconsistent wikh
ane another. The board also concluded, howevar, that a letter
dated May 10, 1690, modified Article 2, Section 7 of ths March
22, 1989, Mediation Agreement, so that unassigned employees would
only receive monies from the separation allowance and work
guarantee fund after arrival of the first ore vessel on or after
April 1. 1In turn, Article 1%5’e second shift guarantee was
gimilarly altered by means of language in Artielie 8 of the March
22, 198%, Mediation Agreement modifying all existing agreements
to the extent inceonsistent therewith. &ince the second shift at
issue before P.L.B. No. 5333 was established, opcrated and
discontinued pricr to arrival of the first vessel on April 1l4th,
the buvard found the emplovees utilized on the second ghift were
not entitled to a minimum of thirty days of work. The Board went
on to state that even if the duration of the work guarantee
period set forth in the May 10, 1590, letter were deemed
inapplicable to Article 16, the shift was not "established"

within the protected period of April 1 through December 31.

CONTENTIO ] TTES
The Carrier’s initial pasition with respect tg the
Grganization’s Attachment A saeking to amend Article 16, Sections
1 and 2, is that the provisions of Article 16 are inccnsistent
with the language and intent ©f the Margh 22, 198%, Mediation
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Agreement. The March 22, 1983, Mediatlion Agreement, in the
Carrier’s view, was intended to sliminate all prior and future
protective arrangements as well as related provisions which were
inconsistent with its provisions.

Further, the language of Article 16 which provides that
the second shift remain in existence for a minimum of thirty
days, and the overall time peried for establishment of positions
from April 1 through December 31, invekes manning and work
opportunity issues, both subjects covered by Articles 1, 2, and 3
of the March 22, 1989, Mediation Agreement. Accordingly,
Attachment A to the Section 6 notice is barred by the moratorium
provisions contained in Article 7 of the March 22, 1589,
Mediation Agraement.

Moreover, the Organization’s Attachment D to the
Section 6 notice proposing a productivity fund to provide
pensions for employee retirement, financial support for disabled
employees, surviving widows and dependents constitutes a
"security arrangement" barred by Article 7, Section 3 until the
date of June 13, 2018. In the cCarrier‘s view, this latter
proposal constitutes a "feeble alternative" to a reguest to
lncrease the existing fund established under Article 1 of the
Maych 22, 1989, Mediation Agreement -- acticn clearly barred by

Article 7, Section 3.
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The Organization submitz that there is nothing more to
its proposal contained in Attachment A than to change Sections 1
and 2 of Article i6, entitled "Bidding" in the 1987 Agreement, by
increasing the minimum number of days for the second shift from
thirty to sixty, and to delefe outdated language. There is no .
prohibition sontained in the moratorium clause of the March 22,
15892, Mediation Agrsement excluding changes in the bidding rule.
Contrary to the Carrier‘s assertion, the proposal does not
address any Y“"manning” reguirement; rather, the Organization is
well aware that any changes in manning must be initiated by the
procedure astablished in Article 3 of the March 22, 1989,
Mediation Agreement. In any event, the Carrier’s assertion that
Attachment A teouches upon a "work opportunity" was not raised by
the Carrier prior to its written submission before the Board.

Further, the Qrganization reasons that Attachment D to
its Section 6 notice is intended solely to establish a pension
fund for retirees or those employees who are injursd and are
unable To work. It does not create additional funding for a
separation allowvance, nor does it add monies to any fund or pool
intended to pay employeas unable to hold an assignment within the
work pool. There is simply ne such bar to this portion of the

Organization’s Section 6 notica,
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TINDINGE
Attachment 2

As a praliminary matter, the Board rejects the
Organization®s contention that the Carrier is preciuded from
asserting in support of its moratorium defense the claim that
attachment A involves work opportunities on the ground this
pertion of the dafense was not raised prior to the writrten
submisgion. First, the agreement establisning this Boarad
contains no such restriction or waiver provision connected to a
failure to raise this portion of Carrier’s defense prior to
hearing before the Board. Second, the defenge of a moratorium
har, while expanded over the earlier reference of the Carrier
relating selely te manning during the on preoperty handling, does
not broaden the fundamental issue raised by the claim before the
Board: whether Attachments A and D contained in the
Organization’s Section 6 notices are barred by the moratoriunm
provisions of Article 7 of the March 22, 1982, Mediation
Agreement.

If the Carrier’s sole contention with regard to
Attachment A was premised on a moratorium as to changes in
manning requirements, the Board would lose no time in rejecting
such a defense. The actual manning reguirements are dictated by
the February 26, 1982, Agreement, incorporated as Article 3 into
the January 1, 1987, Agreement. As the Board reads the series of
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collective bargaining agreements, both Articla 3 and Article 7,
Section 3 of the March 22, 1989, Mediatisn Agreament, are
intended to esffect Articla 3 of The 1987 Agreement relative to
manning issues, rather than Article 16. The Organization’s
propogal, rather than implicating the manning pravisiong set
forth in the January 1, 1987, Agrsement and March 22, 1989,
Mediarion Agre=sment, impacts Article 16’s provisions ralative to
the protectsd period during which establishment of a second shift
generates a minimum duration peried, the minimum duration peried
such newly established positions remain in effect from the date
the second shift is established, and the protected period when
reestablishment of the second shift after an initial abolishment
triggers additional protective benefits.

The Board also rejects the Carrier’s restatement in
these proceedings of the same position found unpersuasive by the
board in P.L.B. No. 5333, Case No. 1, ieg,, the elimination of
Article 16 from the agreement by the March 22, 1989, Mediation
Agreement. A portien of that board’s analysis warrants
repeating:

Toc the extent that the Parties intended in the
Mediation Agreement to eliminate entire articles of the
Agreerent., they expressly so provided - as in the case
of Article 23. By omisgsion, no such result was
intended with respect to Article 16. Indeed, The 198%
Agreement to which the Carrier points as the operative

instrument of remeval of Art., 18 specifically addresses
Art. 23 and does not address Art. 16, at all.
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Article 16 was enacted separately fromn any job
protection prevision, subsegquent to the 1979 protective
provisien and prior to the 1989 Merger Agreement.
Indeed, it recites that it was enacted to implement the
Crganization’s chligations to allow technological and
operational changes. Thus, the obligation was derived
from the protective provisions, but the purpose of the
Article was not directly relatesd to job

protection. (P.L.B. No. 5333, Case No. 1 at 7-8.)

However, the Board’s analysis cannot stop there. For
it is clear that while Article 1¢ has not been eliminated by the
March 22, 1989, Mediation Agreement, this is not to say that it
has not been modified by the March 22, 1989, Medliation Agreement,
ag amended by agresment of the parties. Article 16, set forth in
the July 7, 1982, Agreement establishing the second shitr,
originated as part of the Drganization’s obligation to implement
technological and operational changes in consideration of the
protective benefits provided in Appendix I of the June 22, 1979,
Agreement. The Board finds the intent of the parties was to
protect the unassigned work force during a specific protective
period - April 1 through December 31. (Section 2(d) of Appendix
T; Article 23, Section 2(d} of the 1987 Agresment.} Indeed, the
organization acknowledges that the entire structure of the
protective agreemenis was geared toward the nine month shipping
seazon on the Great Lakes. The identical peried of protection
applied to second shift positions established pursuant to Article
16, paragraphs 1 and 2.

13



P.L.B. Np, 5552
Award No. 1
Case No. 1

While the Beoard finds some confusion in the analysis of

P.L.B. No. 5333 on this issue, it concurs with the result
articulated by that board that a May 10, 1990 letter modified the
terms of the March 22, 1983, Mediation Agqreement, and thereby the
Article 16 second shift guarantee period. The Organization
acknowladged that the May 10, 1550, letter accurately reflects an
agreement bhetween the parties to apply the guaranteed work
opportunities for unassigned smployees pursuant to Article 2,
Section 7 of the Ma¥ch 22, 1988, Mediation Agreement in the
following manner:

that ‘unassigned employees’ would not commence drawing

monies from the ‘fund’ until the arrival of the first

ore vessel on or after April 1 of every calendar year

so long as sufficient monies remainad available for

payment from the ‘fund.‘ It was further understnod

that these payments would cease immediately following

the arrival of the last ore vessel during the April
through December shipping season.

This means, in effect, that the base periocd of
protective benefits and gnaranteed work opportunities, identical
in preceding agreements to the base protective paricd of Article
ls’s second shift language as a predicate to application of the
thirty day minimow, was modified throughout the existing
agreements pursuant te Article 6, saction 1 of the March 22,
1989, Mediation Agreemant. Tt is this very period which the

Organization’s Attachment A seeks to modify through its Section &
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notice. The thrust of Article 16, when read in conjunction with
the March 22, 1985, Mediation Agresment, i3 to permit a second
Bhift to be c¢reated with spacific work opportunities, and
compensation upcn discontinuance of the shift from the work
guarantee fund estabklished under Article 1 of the March 22, 1989,
Mediation Agresmsnt, during the identical base period. as P.L.B.
No. 5333 concluded:

The Carrier also argues that the change in definition
of April through Decembser necessarily changed the Art.
16 second shift guarantee period through the uze aof the
Art. 6, Sec. 1 general language madifying "all existing
agreements to the extent provided or inconsistent
herewith". The Carrier’s argument is persuasive. When
the Carrier discontinued the second shift, the
employeas whe had been asgignad to man the positions
revarted to unassigned status, and their compensation
wasg, under the Merger Agreement [198% Wediation
Agresment], to be provided for through the Fund. But
the May 10, 1920 letter modified Art. 2, Sec. 7 of the
Merger Agreement. As nmodified, Art. 2, Sec. 7 only
allows monies to be pald from the Fund for work
opportunities sceurring afier the arrival of the first
boat of the season.

Clearly, the shift was established, operated, and was
dizgcontinued and eliminated prior to the arrival of the
firgt boat on April 14th. The Board concludes that,
under such circumstances, the employees utilized on the

second shift were not entitied to a minimum of 30 days
of work.

P.L.B. No. 5333, Case No. 1 at 8.

Clearly, the Organization’s Attacbment A seeks to
change the result of P.L.B. No. 5333, Case No. 1 through
modification of the existing agreement. However, the effect of
the Organization’s Attachment A which propeses to modify the
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protective period when establishment of a second shift, or
resstablishment of the second shift, will provide either work
opportunity or additional displacement allowance, is contrary to
the agresd upon period for paynmént of monies fronm the fund to
unassigned employees contained in Article 1 of the March 22,
1989, Mediation Agreement, as well as work opportunities pursuant
to Article 2, Sections 3, 5 and 7 of the March 22, 19384,
Mediation Agreement, zs modified hy the May 10, 1990 letter.
Thus, the Board must find that the Organization’s
proposal designategd as Attachment A to its Section 6 notice of

July 30, 1893, is barred by the moratorium provisions of Article

7, Section 3 of the March 22, 1989, Mediation Agreement.

Abtachment D

The Organization’s Attachment D seeks to establish a
so~called "productivity fund" to provide pensions for cmployees
upon their retirement, and financial support for disabled
employees and deceased employees’ widows and dependents. The
proposed source of monies for the productivity fund is a Carrier
contribution of twenty-five cents per ton of commodity handled.
The fund would be established as an irrevocable trust
administered and controlled by the Organization.

The Carrier emphasizas the significant sum already
contributed to the fund for separation allowances arxkl work
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guarantees, and argues that bescause that fund has reduced the
work force from 90 employees to the currant work force of 23,
with a corresponding depletion in the fund freom the original
principal balance of $8,000,000 to $500,000, the Organization’s
Attachment 0 seeks to circumvent the prohikition on medification
of the fund. Moreover, the Carrier emphasizes the cost of the
propesal represents an annual payment of 5825,000 based upon the
present ore tonnage of approximately 3,300,000 tons per year. In
sum, Attachment D represents a "employee security arrangement!
barred by the moratorium provisions of Article 7, Section 3 of
the March 22, 1989, Mediation Agreement.

The Board finds that Attachment D to the Organization’s
Seotleon & notice is not barred from negotiation by the moratorium
provisions. First, the Carrier urges application by the Board of
the lengthy, twenty-nine year moratorium contained in Article 7,
Section 3, based almost exclusively on the breoad rubric of
"employees security arrangements." The Board concurs with the
Organization that to accept the Carrier’s position would place
virtually the entire collective bargaining agreement under a
similar moratorium period. Multiple provisions of the agreement
may be considered to relats to or implicate "employee security"
including, but not limited to: the work week, a day’s work, and

holiday pay in Article 2; insurance premiums pursuant tc Article
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8; leaves of absence in Article 12; seniority in Article 13; and
the grievance procedure contained in Article 18.

The Board finds the March 22, 198%, Mediation Agreemant
was intended by the parties to fund a reductlion in force and
provide work guaranteas and protective payments [or unassigned
workers as consideration for ongoing technological and
operational changes implemented by the Carrier. While it
addresses severance of employment, 1t does not deal directly with
retirement and pension benefits. Tndeed, Avrticle 1, Section 4 of

the agreement states that Y[alny employee who accepts the

separation allowance and is sligible for retirement will vetain

his retirement benefits as provided by applicable warking
gorgements govering such emploveesg.” (Emphasis supplied) This

provision only serves to highlight the distinction between the
"employee security arrangements® covered by the March 22, 1288,
Mediation Agreement, and whatever employee retirement or pension
benefits wmay be found elsewhere.

The iasue before this Board is not whethsr the
Organization’s Attachment D is economically feasible, reasonable,
or warranted, or whether it should become part of the collective
pargaining agreement in its present form or be modified. That
question is for the parties themselves to resolve through
collective bargaining with the assistance of the Natlonal
Mediation Board where permitted. In conclusion, tha Board finds
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that Organization’s Attachment D to its Section 6 notice dated - -

July 30, 1993, £falls cutside the moratorium provisions of the

March 22, 1589, Mediation Agreemeant.

AWARD
The claim is sustained in part, and denied in part.

The Board finds that the Organizaticon’s proposal designated as
Attrachwent A ta its Section 8 notice of July 30, 1993, is barred
by the moratorium pravisions of Article 7, Section 3 of the March
22, 1989, Mediation Agreement. The Board further finds the
Organization’s Attachment D to its Section 6 notice dated July
30, 1693, falls outside the moratorium provisions of the March
22, 19898, Mediation Agreement, and is subject to collective
bargaining ketween the parties., The Carrier and Organization

shall comply with this Award immediately upon the date of

issuance, noted below.

EE;&Q% i!@nm fw/ma@
. _ [ 4 AN
EARIL, F. NORTCN, ‘Carrier Member THOMAS KREGER, Emp}byee Member

JONATHAN I. RLEIN, Neutral Chairman

Award issued at Cleveland, Ghio, the 26th day of September 19554.
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