UTU FILE NO. C-1584
CARRIER FILE NO. CTG 83-08-31D

PUBLIC LAW BOARD NO. 5883
CASE NO, 38

AWARD NO. 24

PARTIES BURLINGTON NORTHERN Ralt ROAD COMPANY
0 and
DISPUTE: UNITED TRANSPORTATION UNION

STATEMENT OF CLAIM: Claim of Brakeman &. T. Hasking, Memgphis Tennessee,
claiming one day =t loca! freight rate of pay each date, Macch
27 through Apeil 7, 1893, "account impropertly withheld from
service.”

Cizimant had tranman itkakeman-yardman) seaiority dating from either his hire
as a switchman on May 15, 1881, according 1o Carrier, or a brakeman on May 2, 187%,
according to the Organization He 2siablished engineer sgnicrity i March, 1989, atter
siecessfully complating the Locomctive Enginesr Training Program

On March 26, 1883, whie warking as engineer on a2 vard job In Memphis
Terminal, he aliegedly passed a siop signel without proper authority, Under FRA
Regulstions, & such conduct is established 1n a decertification heanng, there is s
mandatory requirement of suspension of an engineer's cartificate for 30 days. Without
a cedificale, under the FRA Regulations, an employeg msy not work as an engineer,
Also urder the Regulations, it Is Carrier's responsibility to enforce the requirement, and
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a formal ineestigation under Schedule Disciplime Rules sgrves as as pppropriate
decerificalion hearing. Carrier ifted Claimant’s certificate on March 28, and held him
out of service pending hearing.

Carrier held such a heanng (investigation) on April 5, 1823, Neither party supplied
the Board with any information about the investigation - charges, notices. franscript,
exhibits, etc. Carrier simply states thaf based on the facts developed at the hearing, it
notified Ctaimant that his enginzer certificats was suspended for 30 days beginning Aprit
B. 1993. Apparerdly, Garrier found no independent viclalion of its Oparating Rulss by
Ciaimant, since & imposed no discipline upon him 28 8 result of the investigation. "‘

Claimant thereafter attempled to exercise his ‘rainman seniofily to displace a
junicr brakeman, bul was not pemiitted ta do so. Or April 23, he fited claim: for 3 day's
pay each dsy March 27 through April 7 based on Carrier's refusal to permit him to
exercise his trainman senosily on those dates, Carrler's response o the tlaim was:
. . ¢on darch 28, 1803, you were removed from sendce in 3ccordance with FRA
guidelines, Inasmuch as the iaw required your remaoval from serace, you may not
exercise youwr wainman's seniority” '

Both parties cite Articte XHE, Seclion 3{3) of the UTU 1985 Natlignal Agreemeni,
Carrer aiso cites Adticie 27, Saction A1) of the BLE Schedula

"X, 3 (3).  An empioves who has esiabiahed seniority as
cenductor (Foremany, Uiainman (brakerman-yardman), hastler
or hostler helpar {bat withol? seniorty as a lfocotnotive
firernan) who 1s ssected for enging service shall retain his
semigrity standing and all other rights in traip andfor yard or
hostiing service, However. such employes shall be permitted
to exercise such rights only in the event he or she is unable
to hold any position or assignment in engine service as
eng:neers, foreman of a designated pasition iIn passengsar
savita, hastier or hostler helper”

V27 (A1) ... No demoled Engineer wiit be permitied to
held 8 sun a3 a Fireman on any seniority distyict while a
junior Engmeer s working on the £ngineers’ exira fst ar
bolding a reguiar assighiment as Engineer on such senwoiity
distnict, except where there are approved Local Agreemants
which permit such a practicz.”
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iIn the Beard's view, the governing rule 15 not Engineer’s Ruie 27 {A), but Xl
Section 3 {3 of the 1285 National Agreemant. As o that rule. Carrier argues that
Claiman! was not "ynable” {o hold an engineer’s assignment; rather, he was able to hald
gach an assignmant, but was unable to work only due to cartificate revosation. The FRA
requlitement for engineer certification did not come into effect uniit after the 1883
National Agreemant; tharefore, &rticle X, 3 {3) was nof referring to inabiily to held an
enginesar's position dus 1o terlificate revocatan.

The Organization conashds that Claiment's situation falls wethin the specific
language of Asticle Xil{, 3 (3. Claimant, because he had ng certificate, was unable to
holtk an engmeer's assignment: therefore, he could exercise his trainman s seniarnily. In
effect, the FRA regulation that Clamani could net work as an engineer without a
certificate, set aside Claimant's gnginger seniority for the thirty-day dacertiication peried,
As to Camer's claim that because the law required his removal frem service, he couid
net exercise his {rainman seniofly. the Organization points out tha! the FRA has dealt
with this issue in Section 240.5 (e\ of it Regulistions. In answer 10 gquestions whether
Section 240.5 {&) prevents an engineer whose ceriificate s suspended from exercising
his or her seniofity to work it some other capachy for the railroad. typically as a tramman
or canductar, FRA issued a paragraph of interpretabve guidance on April 8, 883, The
paragraph stated: "Paragraph {8} simply reflecis FRA's intent that loss of certifisation
is noy intended 1o create an eligbiily or entitlement to emplovmant in ather service for
e railroad. W does not prevent railroads from recegnizing suech an eligibilty or
entitizmeant or othenwise agreeing to aliow a persen o providge such savice.”

While it is frue inability fo hald an engineer's assignment because of suspensian
of the enginger's certificate required by the FRA was net a condifiog in existence at the
time Arlicla X1 3 {3} was negatiated, the Board is convinced tha! ihis later-developed
form aof inability fails within the general wtent of the Arficle. The sthema was that
irainmen who applied for and succassiully attained engineer’s seniority would retait: their
senicrity gnd all oiher nghts as trainmen. However, in ordes 1o gssure caiers of a
sufficient supply of enginears 1o meet their operating requirements, such former-irainman
engineers would only be permitied to exercise such rights ¥ unable to work in engine
service. Thus, former rainmen could rot go back and farth from enginesr ko lrainman
service o suit their own conveniense, ieaving Camier high and dry without the supply of
engingers they had bargained for. In this case. Claiman! was unabdle fo werk s an
engineer becausz of FRA requirements, not because of Carrier regairements or his own
wishes, Under sach circurmnslances, in oir view, the languags and inient of Article Xill,
3 {3} permited him to exercise his trainman seniorily, and nothing o the FRA
Reguiations prohibiied him from toing so or prohibiled Carrier from pormetting him to do
S0.
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