PUBLIC LAW BOARD NO. 5715
{ase Na.
Award Na. 1

United Transportation Union
arud

Soe Line Ralroad Company
{CP Raul Systens)

Reinstate Trainman D W, Schessow g achive service with sli Hme lost,
seniority rights and privileges restored, including vecation, and all refer-
ences expunged fram the record.

Omnion of Board:

The Carrier dismissed Claimant alleging misconduct during fuly and
August of 1994 whale he was on a picket line during a strike by Soo Line em-
plovess represented by the United Transportation Unjon,

Itis the position of the Qrganization that there are errors in the procedure
which the Carrier followed, that those errors vivlate the Agreement between the
parties, and, for these and other reasons, the discipline should be gverturned.

The record shows that seme person or persons in the Carrier’s family of
officials authorized to do 30 caused a law fiom to be retained to bring civil action

strike, The law suit we are shown, is based on affidavits of seven working Soo
Line emplovees alleging specific acts and statements.

The suit was filed on August 29, 1994, in the Milwaukee County CTircuit
Court, Milwaukee, Wisconsin, {(Case No, 94 CV 009762},

On September 14, 1994, the Carrier charged Claimant with making verbal
and physical threats, obscene comments and gestures, racial sturs and otherwise
intimidating emplovess of the raifroad under the labor agreeement between the
parties. The Carrier alsa charged that Claimant had been arrested during the

picketing process.




The Carrier's charge unsier the laber agreement, it is acknowledged in the
record, was based on the same seven «ffidavits which were the basis of the Mil-

wakikee court proceeding.

It is the position of the Organization that Rule 9 (¢} of the labor agreement

was viplated. That rule savs:

“Employers contisued in serotoe oy nof censured pending ave iavestipation of an
alleged offense shall be notifed within sevvn days after @ comprmy officer faving
avsthoriby fo order as fooesization fas iviorasation of Hre offouse of the charees

pendig. LWithan semwit s Heereafter, qie Do t;efitigrzﬁm; stutd] hetreld, avnd @ decs-

sip stwell by eeredered within fen dags ifter Hie inpestigatioe ™

Itis turther the positon of the Carrier that enly one official had the
suthority w make the charges, ¢ certain Division Manpager, and that the infor-
mration upor which he acted was provided to him on September 12, 1993, by a
member of the Carrier’s Labor Relations Department staff. Thus, the Carrier
contends, there was compliance with Ruls ().

The Organization, however, believes that Rule 9{¢) does not limit the
chargmg official o a single iadividual. It contends that, by definition, officers
senior 8 bim or her would have equal or more authority, and that their having
information is sufficient tu trigger the seven~-day limit

In the affidavits, the individuals made such general statements as:

"Periodically throwgle e wdwle strike | lud spoken with the comparny
hawyers and docsementzd with tle company pelice each incident us they

happeed.”

There are references of conversations with the highest Caprier official,
though these are vague as to this Claimant,

It order to detertmine when the cutsice law firm was retained, when and
which Carrier officers kaew of the information used in charging Claimant in
court and under the agreement, the Organization asked, by letter;

" Aise, plense arvarige k) hnve present af Hw svestigatioe lawsters for e fir of
Cundfrey, Broven: wid Hase, They londled e request of e reshamting order and
will B Hhy saformation as fo the duke aud tee the Carrier was aware of Hre

charges. !

No such witness was called, other than the charging officer, who followsed
the policy of saying he was the person who would have the authority to "order
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an mvestigation”, and that he received the information two davs before the Acod PO |

charge here considered was made.

Thus, the record s sifent as o all information concerning the relationship
between the Carrier and the retained law firm, and involvement of the Carrer's
special agants or police. We do not know whe retained the law firm for the pur-
pose of working on the law suil, or when; who accumulated the affidavits; what
offunals were mvoived and when, We are aware that the attorney.client privi-
lege might have been invoked oo these questions.

However, for purposes here, it is abvious that the case was prepared be-
foare August 29, Since the same evidence was used in the Wisconsin court and
before this Board, Hwe evidence must have been acoumulated before the date of
fiti ng. ¥ While it i5 reasonable to assume that the Carmer was aware of DR-FHNG
evidence collection before the date of filing the law suit, it certainly was aware of
afl of the information v and after August 29,

The charging afficer testified durtng the labor agreement investigation.
He evplained that whes he recetved the information, in final tvped Form on
September 12, and provided explanations and interpretations about certain
policies and rules of the Carrier imvolved here. He characterized the charges as
having & "comuman depominator” of "harassment, sexual harassment and at-
tempted intimidation.” The charging officer appeared on the second day of the
hearing and his testimony continues for 28 pages of the ranscript.

Following the investigation, the charging officer issued, by letter of Octo-
ber 6, 1994, the discipline,

That disraissal letber :'{“;,wa%;‘mi the identical charges confained in the letter
estabfiq}vmg the investigation. It alse included the *.t&wmtm{ that Clatmant's ac-
tivities in regard to the a%rrké had caused him to be arrested by the Uity of Mil-
waukee Police Department, and that was a basis for the disciplinge, f.iowmea‘,
the record shows that he was not 5o arvested.

We cenclude that the first Hme "a Carrier officer having authority to order
an investigation” received information of the offense here charged con wid not
possibly be later than the tiking of the court decument in Milwaukee on August
19, 1994, We do not believe Rule 9 {<) limits the autherity to charge to a single
afficial,

For lack of festimony we simply do net Know specifically when officers
kaew of the information slleged a&.s’ﬂﬁf»i Claimant. But we can be certain, based
on the Facts of the owatter, that the information was available on ur before August
29 to others within the Carrier's cadre of officers senior to the charging officer,

i
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The Carrier can not set up such a barrier as to thwart the intent of prompt Ao D X0 - |
action which Rule % 1{c) requires. If the rule allowed one person only to be des-
ignated as the aperative party, and absolved all others, the Carrier tould protect
that person from knowledge on any matter and disable the tntent of Hme limit

Provisions.

There is in the railroad industry a presumption that investigations held
under the discipline provisions of the vartous egreements will be "fair and im-
partial.” It has been held that fairness and impartality are absent when a single

Aiasid . kb ¥
individual, whe, in the first instance, has the suthority 1o determins whethar the

ivdividual should or should not be charged, pn:mwds to charge. appears and
bestifies as to facts al ssue, responds to quesbons surrounding the incident, and.
finaily, makes the decision as to guilt or innocence. Me can not indict, testifiv,
decude.

We find that the Carrier failed an the procedural steps of which the Or-
ganization complains. The abridgments of the Agreement, and fairness are suf-
fictently flagrant to cause the disciphing o be reversed without considering the
further merits of the matter.

Findings:
That the Agreemant was violated.
Award:

Claim sustained.

Dated this 23rd day of June, 1995, at Minneapolis, MN.
Carrier is directed to make this Award effective on or before 36 days from

date,

Lﬁ rrv ’&wwm Carrier Member

Fugen F, %o&fﬁs«;en Qrg&nmnmv Member



