SRR e e AR st T e A s

PUBLIC LAW BOARD NO. 5724

Case No. 21
Award No. 21

PARTIES TO DISPUTE:

3rotherncod of Locomotive Engineers

andg

NerZolk Scutnern Rallway Company

STATIMENT OF CLAIM: "

On behalf of Conduczcr =

. J. Delprince we zsk that (1} the
discipline assessed, Iifteen (13) days actual suspensicn be
rescinded, (2) his record be ccmpletely cleared of any
wrongdoing in connecticn with the charges lodged, {(2) he be
paid for all time lost Isr the period of his suspension,
for attending the inves=igzZion and for attending any
subsequent zppeal hezrings and arbitra-ien proceadings, (4)
such reimbursement and compensation be properly cradited
and distributed sc that raTirement taxes and credits are
properly withheld and creditfted for each day cf service he
would have worksd had he not been ass=ssed discipline and
required to atiend the investigation, {3) nhis T&E Vacation
Credit bank be incre=asez tc reflect days he would have
worked had he not been zssessed discipline and regquirasd to
attend the investigaticrn, (8) he be reimburszed for a1l
exXpenses ilncurred as a r2s1lt of his attending the
investigation and any subssguent apreal proceedings, and
(7) he be paid cn an sarnings lost basis to re—qualify on

any operating rules anc instructions as well as the
physical characteristics of any Cerritory lost as a result
of this apsence from duty.

OPINION OF BOR2D:

This is a dispute invelving an employes whe was &l

cbserved walking on the heads oF tles, fouling the track, and placing
himself at risk while performing his work as Conductor at Binghampton,
New York. On the date of the incident, September 18, 2001, Claimant
Was working as Conductor zn Trais 205 when, it was stated, he stopped
& vard mecvement, fhrew & swiizh, and rerurnec to the reaxr of his train
by walking setween Mains 1 and Z, on thes heads of ties
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He was assessed Ffifteen days actual suspension, which is the Subject
of the present claim.

The Organization insists there is no real proof that Claiman:
violated Rule GR-32, which pronibits fouling a track by the placement
of an individual or eguipment in pProximity to a track so that the
individual or equipment could be struck by a train, locomotive or
other railroad equipment. The Petiticner asserts Clqlmant testified
he had communication with the SOLtnern Tier Train Dispatcher
controlling this territory and this particular movement; furthermecre,
he had a sight vision for at lsesast ¢ne hundred car lengths, so in
effect, he was werking in compliance with Rule GR-32.

Our review of the Tecord confiorms with the presentation made by
Petitioner on the issue of lacx of substantial evidence. We do not
believe the Carrier has borne its burden of proving that Claimant’s
actions on the date in Guesticn were in violation of the Operating
Rules, particularly General Ruls 32. We will sustain the claim for
recession of the fifteen day susrension and deny the remainder of the
claim.

FINDINGS: The Agreement was viciated.

AWARD: Claim sustazined for rsversal of the fifteen day suspension
QRDER: The Carrier will place the award into effect within thirty
{30) days oI the 2ffacti

Dated in Norfolk, Virginia,
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. F. Euker, Neutral Member

% Gehpie o370

. R. Budzina Carrier Member
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T. Sorrow, Organization Memb
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