AWARD NO. @

-

CASE NO. 9
PURLIC LAW BOARD NQ. 5737
PARTIES | ONITED TRANSPORTATION UNION
DIggUTE 1 CSX TRANSPORTATION, INC.

(FORMER WESTERN MARYLAND RR)
STATEMENT QF CLAIM:

Ara WM Engineexs entitled to cthe 3515.00
"special pay differential® as provided far in
Sida Letteyr #12, November 1, 1881, as a resulc

of PEB No. 219, when working with 2 B&0 Ground
Service Crnaw?

TINDINGS:

The 3ocard,

afrcer hnearxing upon the whole recoxrd and all cae
svigence.

finds char the parties hare:in are Carrier and Employeae
wicthin =iz meaning of the Railway Labor Acct.

as amended; chis
Board has jurisdiction ovexr the dispucte invelvad hevein; and, the
parties were given due fnotice of heaxing thereon, A third party
in interest notice was given to the General Committee of Adjuse-
ment (GCAl of the United Transaporcation Union (UTUl for employeas
which it repreaents on che foxmer Baltimoxe & Ohio Systam (B&D)
of CS8X Transportation, Inc. (Carrisri. The GCA for che B&O filed
a written startemsnt oo the lggue in dispute, and chersafter par-
ticipated in hearings before che Boarxd.

The question art issue calls for a dererminacicn as to whether en-
gineers on the former Western Marvland Rallroad (WM) property of
the Carrier I[represented by the GCA of the UIU parcy co this
disputal are entitled to a pay differencial when they work with a
BEO ground crew within ghe meaning and intant of Sicde Lecter #12

of the November 1, 15%1 UIU Nationhal Agresment.

Side Letter #12 was included in the 1891 UTU Naticnal Agresment
as one of several implementing documents related to the adoption
of the Report and Recommendacions of Praesidenvial Emergency Board
No. 219 (PEB Mo,

219). This Letter makes provision for a special
pay differential for "eligiblev enginears when working withour a

£iraman and., in addition, working with ground crew membexrs who
receive productivity funds as "crew consist protected Crainmen.*
Entitleament to the sphecial pay differencial differ=s foxr work per-
formed priox Lo as opposed to on and after November 1, 1594.

Side Letter &12 to the November 1, 1351 UTU National Agreement
reads i part hers percinent am follows:

The provisiens of the Report and Recammendationms of PEH
Na. 218, aa claxified and modified by the Special Boxxd,
providing for a pay differantial for engineera. shall
apply ta employeas when working as enginesrs on rail-

rofds whex2 the Upited Transportation Union has baem
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CASE NO. 5

ratoguized or has baen caytified by the National Media-
cisn Board as the suthorized bargaining representative
for the engiuneer craft, as set farth halow:

Segtion 1 - Eavmegnr

{a} Effpctive July 29, 1991, a differential of $12.00
per hasic day in fraight and yawrd gervice, and 12 genets
per mile for milas in exzess of the mmber of niles en-
compagsad in the hagic day in freight service, will be
payable to eligihle engineers worsking aasiguuents

withont a fireaman provided the conditions desoribad
balow are mat.

(b} Effmctive Janwary L, 1395, such differential will he
inerensed to $15.00 per rasic day,

and %o l5 cante ger
mile for mileg in execesmg of tha mumber of miles encom-
pagsed in the nasic day.

Section 2

{a) Undex the applicable agreement goverming the consgist
of traip crews;

(L} a pember of the train crew im satikled o
mecaive a productivity fund, or per-trip pay-
ment in lieu thareof, and

{(ii) the carzier iz vecuired to make a produc-

civity fund payment for thar trip or tour of
duty,

(b} Tha engineerxr must have:

(1) an engineer‘s seniority date ne later than
the date that determines eligibility Eox

"protected enployvees” rageiving productiviiy
fund pavments= in that territory, or

{11} been a "“protected ocmployee® under a crew
sousist agreemsnt, and was subseguently
PRomntad to enginesy op the same railrzoad.

el 3

—

Prior to Novemher 1, 1954, the special pay differential
will contipue o ba paid 5o otherwise eligibla
anyinears, ontwithatandineg the provisions of any agresds-
mMeHRE ADY carrisr may snter ints sumbsSeduent to thn dake
of this lstter to eliminate productivity funds for crow
condlint protectad CERLinmen pPUAvAnt L0 I orew comualAat
agreement or to substiturve "up-£roat' allowances in lian
thereaf. On or after November 1, 1594, engineers will
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he eligible for the apecial pay differential only if
they meet the condiriong sat fortch in Seation 2 abhove.

Secrion %

Thia Side Letta» ig not applicable on a carrier that has
ag agreement ...

Material to a consideracion of the issue bere In dispute is the
faot that on June 2, 1993 the Carrier and its emplayees repre-

sented by the UTU on the former REO/BROCT significantly changed
che rhen sxisting crew consist agreement SQ ag Lo permit a reduc-
tion of train Crew mampers to one conducrtor. The agreenenr is
commonly Kaown ag "The Canductorx-Only Agraement.”

attachment 1 to the Canductor-Only Agreement is enticled:

“Sigri-
ing Bonus and Special Allowance/Productivity Fund Buy Out.® It
provides, in Paragraph "A", that all protected emplovees recaive
a signing benmus of 523.000. This signing bonus "may be taken as
a2 lump sum cash payment or diverted in thrae installments te the
Employee’s 401{k) acdcount for calendar Years 1993,

1994, and
1895.7

Attachment 1 further provides, in Paragraph "B", that a prorvected
employee "may elect to buy out his Special Allowance and his
share of the ?Productivicy Fund' under a schedule of payments.
This scheduls of payments calls for a $20.000 allowange ca be
paid ypon selecting the buy-out option, and wigh a "cagh balance
sension plan* egtablighed unger the Employes Retirement Income
Security Act of 1574 (ERIEA) =0 as to provide each participacing
employee with ceartain vested amouats of money, based upon years
of wrain gservice. and to be paid upou termlnacion of employmentc
as a reault of recirement or otherwise. The vested amouncs shown

on the schedule range from $6.524.00 for cone year to $163,100.0Q0
for 25 yearz of service.

Paragraph "B" of Attachmenr 1 furtheyr reads in partg as followa:

(3) (a} The Special Allowance and cxedit for
gharen aof tha Propducsivity Fund will cease foar
thoaze eoployees electing the buy-out optico
upon implemenration of the REule. Tha $20,000

alleowange shall ba paid within thirty days of
irplementation of thea Rule.

(b} Upsn implemanuation of =his Rule, Pradue-
Civity Fund 6601 will be clessd. The munies
in Fund 6601 will be held for diseribution un-
dar existing agreemsnt provisicas. A new
Producrivicy Pusd 5501(a) will be estahlizhed
Ear tke Temainder of The 1992/1593 figcal
year, with diatribution governed by the provi-
giang of Seagticn 14 of CSYT Laber Agrecmennt £-

k|
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084-93.

(4) () On che effective date of the Rule, the
Carrier’s ceontributien under Zecticn 146 -
Prafduccivity Fumd will Le reducecd 0y the pexr-
centage of the sligible employeaes elacting wo
buy cut their shaxe of the Productivity Fund.
For examples, 1f B80% of the eligible emplovess

buy out (2€f] the £fund, the 548_35 will ba
reduced te 59.65.

The follewing formuila will be used to caleu-

lace the adjusted cauncributciom: . . .

1% iz unguestiored thar the vast majority of BRO/BEOCT provercrad
emplovees elected =5 buy cur their sharss of the ?rodugnavicy
Tund znd thus their rights to the crew consisc Speécial Allowance.

It is che position of Cha Carriew mhil (ke Conguereor-Only Agree-
ment coasgituces an acticn contemplated within the meaning and
intent of Sacrion 3 af Side Lettar #12 ro the 1%%1 UTY Natiomal
Agreement, That Lz, an agreement wmade gubsequent to the Navember

i, 1291 UTU NWationail Agreement to "eliminate® ox buy out the
productivity fund.

t
-~y

The Carriar thus contends that ic was only obliged by Section 3
of Side Lerter #12 =g have continued its paymenr of cthe gpecial
diffarential until November 1. 1984, It savs this on the bhasis
of that language aof Section 2 which provides such pay differan-

rial continue to November 1, 1854 "notwithstanding the provisions
af any agreemant

... Subsecquent to che date of rthis [side] letter
{(Novemper 1, 1991] %o aliminate productivicy funds far crew con-
sist protected traanmen or to substizute ‘up-front‘ allowances in
lieu thereof.®

At che same time, the Carrier says chat purfuant to the remaining
provisions of Section 3 &f Side Lettesxr #12 that ir ceasged payment
of rhe special differential on or after November 1, 19%§ on the
basis thart tha June 2, 1993 Conduztor-Cnly Agreement sliminaced
she payment of productivity funds ©o ground szervice crews and
chat szuch acticn, in rurn, resulrced in engineers notg meecing the

condirions set forth in S8egrien 2 of Side Letter #12 so a3 ©0.ba
eligible for the special differsncial.

The Caryzier therefore says that it made a propexr deggrminarion to
cease payment nf tho aspeci«l psy datferencial to B&O Engineexs
wha worked with B&Q train qrews that had electsd to buy-cut their
Productivity fund and Short Crew Allowance, and, as cancerns the
dispure here at lssue, te likewise caase such payment ce WH En-
gineers whe worked with RB&D ground service craw members who had

alazzed t% buy-cut their shares of che Productivity Fund and
thesy rights to the Short Crew Allcwance.
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the Rrotherhood of Locomotive Engineers (BLE), Side Letter #8 of

che ELE National Agrsement is identical to che language contained
in Side Letter #1212 of the 1391 UTU Waticnal Agreament.

In chis respect, it is worthy of nove char the BLE matcie the fol-
towing request S3r incerpretation to the Special Board:

BLE BEpmuest No. 131

Did tha PEE intend that a Carriar would De ohligated to
coptinve making tka required payments o ite enginesers,
avern if the Carrier agreed to "buy cut® iCR train serv-

ice crew members’ right to receive Iuture payments from
a "predgecivicy fund®?

In argument invelving the abhove request,
cial Board No.

che BLE ralated teo Spe-
.02~29 thar during bargaining and mediation sas-
sions after PEER No. 219 had issued izs Report and Recommendations
cthac "the Carriers adamantly insgisced upon an 'intexprecaticon: af
the PEB Report chat would allow the Carrierz to immediately
and permanently evade their entire abligacion te make per-trip
payments to engineers through the expedient of ‘buying-ocuc’ theix
crew-consist agreements with tCrain service employeea.® The BLE
said that under such a buy-out scheme, che Carrisrs would make a
large lump sum paymenc ($50,000, §75,000, or more) to aach train
service employss covared by existing corew consist agreements in
consideration for which the Carriesrs would obtain the righc
foraver To cease making payments to any 'productivicy fund.* In
concluding irs statement to the Special Beoayd the BLE said:

In sum, the BLE submita that tle FEE clearly intendead to
raguire the Carrisrs to continue their par-trip payments
to eligible engineers, even if the Carriers ware
succemaful in their efforrta to "buy-out” the exigting
fproduativity funds¥ by making alterpative financial or
other arrangemants with the affected trainmen., Wa uryge
the Special Beard to clarify thar this was, in fact, the
intention sf the DFEH.

In response Co the above clarificaticn raquest, Special Boarxd No.
102~29 ruled:

No. The PEB intended that rhe engine gerviesn expleyeas

would recaive equalization payments ouly as lonmg as pro-

ductivity fund paymentsg were made ts &rain sarvies
emnlovasn,

section 3 of Side Letter %12 is alsc significant in thac ig
prescribes that subsequent to November 1, 1994 engineers will ba
eligible for the special pay differential only “if" they meet the

canditiens which the parties set forth in Section 2 of sSide Lec-
cer #l2. These joipntly related condicions are that: (1} a mem-
ber of the train crew iz entitled to receive a productivity funpd:

&
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and, (2} the carrier is remuired to make a productivicy fund pay-
ment for chat trip or tour of duty.

In the case before us, no B&D ground crew member is shown to have
received ox bheen encitled te "a preductivity fund or per crip

payment” because, as irdicared above, sSuch payment ceased td pe
made after t©

hev elacted che Special Allowance/Productivity fund
2uy Qut.

n the light of the above considerarions and study of the racher
zxtencive argumenitc of  the . pareicg- the Doard  Einds - Ulat- W Bu— -
gineerz are not entitled to the continued payment of the $15.00
special pay differential provided for in Side Lecter #12 which
artached to the Navembear 1, 1991 UTU National Agreement when
warking with a B&O Ground Service Crew that had elecged, pursuanct

zo the provisions of Attachment 1 of the June 2, 19532 Conducror-
only Agreement,

to buy $UE his c¢r her Special Allowance and his
or her share of the Productivicy Fund.
AWARD -

The claim or question at igsue is answered in the negatcive.

Ropert £. Patersocrn, Chairman
and Neutral Membser

-

EarY F. Narcon, Jr Roért J. Will
Carrier Membey

Organization Member

Jacksonville, FL
May 4¢ . 1996



