PUBLIC LAW BOARD NO 8850
Award No.
Case No. 141

(Brotherhood of Maintenance of Way Employes
BARTIES TQ DISPUTE:
(The Burlington Northem Santa Fe Railroad
STATEMENT OF CLAIM:
1.  The Camier violated the current Agreement when suspending Ms.
V. L. Thomas from service for twenty {20) days for her atleged violation
of Maintenance of Way Safety Ruie §-21.31 for failing to waar the praper
protective eye ware while grinding rait on October 11, 1989,
2. As a consequence of the Camrier’s violation refemred to above, the
discipline shail be removed from the Claimant’s personal record, and

she shall be compensated for all wages lost in accordance with the
Agreement. .

EINDINGS
Upon the whole record and all the evidance, the Board finds that the pirt!es

herein are carrier and employee within the meaning of the Raliway Labor Act, as
amended. Further, the Board Is duly constituted by Agreement, has jurisdiction of
the Parties and of the subject matter, and the Parties to this diapute were given due

notice of the hearing theraon.

‘The notice of charges referred to fwo incidents that were to be the subject of
the Investigation, but at the outset of the invastigation, the Carrier withdrew one
charge concentrating only on Claimant’s failure to wear the required protective gear

while grinding rall,
it Is readily admitted by Claimant that she was not wearing the required impact

goggles under the face shield, but in lieu was wearing safety glasses. Claimant
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argued that the goggles fog up causing obstructed sight, whereas the Roadmaster
sald that they have available anti-fog wipes and anti-fog glasses tha.t could be used
or that Claimant could simply stop the grinding process, ramave the goggles to
clear them up and then start in again. Claimant also relied on the so-called
empowerment provision that reads:

“..Empioyees are empowered and required to discontinue any activity
that involves the use of unsafe practices and tools....”

The Supervisor rsjected that argument that it was not appiicable to the
situation Claimant was in.

The Board finds that empowerment Rule is not applicable in this case.
Furthermore, when queried about the incident, Claimant sta:ted that when she was
instructed to wear the goggles, she ;toppod working and had to go to the truck and
find them. To this Board, shs started the day, or at least this phase of her day, by
not wearing the goggiss and from all appearances had no Intantion of doing so. if
wearing the goggles causing fagging for Claimant (and testimony Was that for some
people fogging dases occur), then Claimant should have spoken to her Superv!sor'
about the problem,

As is evidont by the gear Claimant had been furnished {welding hat with face
shield, leggings, safety glasses, impact goggles, welding Jacket, sar plugs), ﬂ;e
Carrier makes every sffart to providas for the safety of ita employees and It insists,

rightfully s0, that the protective gear be worn,
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When someona cheoses not to utilize the safety gear avallable, the Camier has
to take corrective action. This is Claimant’s third action resulting in discipline since
she commenced service in QOctobar, 1996, The Board finds the discipline was
appropriate.

AWARD

Claim denied.
QRDER

This Board, aftar consideration of the dispute identified above, heraby orders

that an award favorable to the Claimant(s) not be made.
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