PUBLIC LAW BOARD NO. 8880
Award No, Jole
Cawe No. 188
{Brotherhood of Malntenance of Way Empioyss

(The Buriington Northern Santa Fe Raliroad (Former
(ATSF Rallway Company)

FARYIER TO DISPUTE:

STATEMENT OF CLARM:

1. That the Carrler's declalon to Suspend Waelder Rick Q. 8mith from
Sérvice for thirty days wes unjust

2. That the Carrier now reinstate Clalimant amlﬂlmlonbﬂu.
vacation, all benefit rights unimpaired and pay for all wage loas ss 8
fesult of investigation held et 2:00 p.n. on Octobar 28, 2001
¢continuing forward and/or otherwise made whole, bacause the
Carrier did not Introduce substantial, credible svidence that provad
that the Clalmant violated the rujes shumeratad In their
and sven if Claimant violated the rules enumaratad in the decision,
removal from service Is extreme snd harsh discipline under the
circumstances.

3. That the Carrier viclated the Agreement particularly but not limied
fo Rule 13 snd Appendix 11 because the Carrier dii not introduce

substantial, credible evidence that proved the Claimant vickted the
rules snumersted in thelr decision.

EINDINGS

Upon Hnwhohneodandnﬂhwﬂom,hﬂmrdﬂn&mmplm
hereln are carrier and smpioyes within the meaning of the Reliway Labor Act, as
smended. Further, the Board ia duly conetituted by Agreemsnt, has juriadiction of the
Parties and of the subject matter, and the Parties to this dispute were given due notica of
the hearing therson.

The Carrier waa doing some crossing repalr werk. It had s crew work nights with
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Claimant and his assistant ordered 10 start their day at 0400 to relieve the night crew.

The Roadmaster found it Necessary to changs the order of business and
attempted from 0400 untll 0830 to contact Ciaimant, finally catching himat o 9o station,
Clalkmant was to bring four thermiss kite witn him which were back at his starting polnt.
Shortly after recelving his instructions, the lighte on Claimant’s ruck went out

The Rosdmastar contacted him o find out the problem, and when advised about
the lights, instructed Claimant to call him every 15 minuies.

Within 30 minutes of being advised about the lights, the Roedmaster located
Claimant and his truck and commenced to troubleshoot the light problem which turned
out to be fuses.

While in the driver's seat of Claimant's truck, the Roadmester discoversd the iog
hookmnotupbdn-o. 'nmmunuom-mommo,c.nma.zm. The
Roadmaster asked Clalmant i he had been keeping the log book up to date. Claimant,
instead of simply saying no, at first sald *No, 'm not doing that right now.”

When asked again f he was filing out the log book every day, Claimant
responded by saying “No, I'm not answering you and 'm not going to.”

When asked the third tme, Claimant reaponded by saying, “You'rs looking at It,
Tony. What do you think?”

Then Cisimant sald he was baing harsssed, then he got out of the truck
whersupon the Roadmaster asked If hs was refusing to he!p and snswer Questions.

The Roadmaster then told Claimant to go home and return at his raguiar starting

time, whereupon Claimant allegedily sald “I'm going home and | may or may not come
back.” '
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Claimant then atlegedly went to the skde of the truck to open up the cabinst and
the Roadmaater became concerned by Claimant's demeanor and toid Clalmant to Just go
home and pulled him out of service panding the outcome of an lvestigation.

The Roadmaster's testimony used various adjectives at various times during his
testimony such as, “l don't know If he was being sarcastic™ when Claimant replied about
to the instructions of keeping the Roadmaster advised of their status while working on
the defective lighting by saying, “i'll put on a stopwatch and call every 16 minutes.”

At another point, the Roadmasier testified, "He used some viigarities, 5o | was
kind of under the impreasion that he was already irritated.”

When Claimant was looking for the fusss and responding somewhat to the inquiry
of filling out the log book, the Rondmaster said he threw sverything back into the glove
compartment and, “he seemed mors irritated.”

When the Roadmaster pulled him out of service pending an investigation,
Claimant was chargad with being insubordinate and quarreiseme. Thete two charges
can and have, in other cases, a definite effect on the employee’s work record cailing for
a long suspansion or a termination, but in this case, Claimant was assessed a 30 day
actual of which he was advised In a letter dated November 6, 2001, that the 30" day of
suspension was to be November 6 and he was to report on Novembet 7, 2001.

Clsimant snd his working partner present a differsnt sccount of the incident
leading to Claimant's suspension and discipline. Both based the hostitly on the
Roadmaster and that Claimant did nothing to provoke the reaction.

Just reading the writtsn words of who sakl what does Not convey lrritation or

hostility, particularly when what was said was not In any way threatening or derogatory,
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Climant's attitude was somewhat fiippant and did approach the response one would
expact from a tesnager accused of ralkding the cookis jar. Then again, the Roadmaster's
insistence upon Claimant responding to his quastion, Do you flil out your iog book
dally” when he was fooking at It and knaw that it had not been done is semewhat
strange.

Also brought forward In the Investigation was & mesting held on October 10, 2001,
to discuss Ciaimants suspension, sttended by the Roadmester who suspended
Claimant, the Division Enginser, Claimant and the other member of his crew and 8 Track -
Supervisor who was testifying reparding the follow-up meeting.

The Track Supervisor stated that during the mesting nothing was said of Clalmant
being quarrelsome, about Claimant refusing to answer questions, or about the iog book,
which seems rather odd. If the Roadmaster wes that upset by Claimant’s actions, you
wouki have thought that he would have lald it out for the Division Engineer. |

The only qh-rgo established clearly by the Carrier was Claimant's fallure to keop
an up-to-date log book. Al the other charges have not been substantiated by sufficlont
evidence of wrong dolng. .

A 30 day actusl suspension is not commiserate with the offense. Claimant’s
record reflects two commendations, one In 1954 and the other earller In 1997, Then in
the latter part of 1997, a formal reprimand whan he waived his rights to an investigation
for his fallure to protect men and squipment.

Under the circumstances here, Claimant's discipiine Is reduced to a formai
reprimand for his hﬂuubkupupwdahnnhbiogbook. He is to be reimbureed for
time lost 28 provided in the Schedule Agresment.
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AWARD
Claim sustained in sccordance with the Findings.
QRDER

This Board, sfier consideration of the disputs identified above, hereby orders that

an award favorsbie to the Claimant(s} be made. The Carrier Is ordered to make the
award effective on or before 30 days following the date the award is adopted.

w rore o
obert L. Hicks, Chalrman & Neutral Member

/ a,é e {
Rick B. Wehril, Labor Member Thomas M, Rohling, Carrier Vn\m

Dated: /)’)ﬂr(‘/\ 51;2002-




