PUBLIC LAW BOARD NO. 5850

Award No, 300

Case No. 300
(Brotherhood of Maintenance of Way Employes
P O DISP : _
(The Burlington Northern Santa Fe Ralfroad (Former
{(ATSF Railway Company)
STATEMENT OF CLAIM:

1. The canimr violated the Agmement on Febmary 8, zaos when
A. ki :

i rch 22, 2006 ‘for all T S
Way G;z@m*érﬁ Ruiz 1.8 - Conduct and- Engl @e-!ng instrus ﬂon 21 2
Showing Proper Conduct when claimant allegedly had inappropriate
contact with a makd on February 8, 2006, and
2.  As a consaguence of the violation referred 1o in part 1 the Carrisr shall
immediately return the Glaimant to service with senfority, vacation and
all other rights unimpaired, remove any mention of this incident from
Ciaimant's personal record, and make Clamant whole for all thme lost
commancing February 9, 20086.
FINDINGS
Upon the whole record and ail the evidence, the Board finds that the parties
herein are Carrier and Employee within the meaning of the Railway Labor Act, as
amended. Further, the Board iz duly constituted by Agreement, has jutisdiction of the
Parties and of the subject matter, and the Parties to this diapute ware given due notice of
the hearing _thercon,
Claimant was a Welder Foreman in charge of a moblie gang that traveis
constantly.
On February 10, 2006, the Carrler advised Clalmant an Investigation was being
convenad to ascertain his responsibility, if any, regarding alleged misconduct at a motel

In Clifton where Carrier crows were staying. The incident was the aileged inappropriats
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touching of a maid emplioyad thereat. The iocal police were celled and issuad Claimant
two cltations. Claimant was also asked to lsave the motsl,
There & no avidence of charges being filed, lat alone an Indictment, nor wae there
anything more revaealing as to the nature of the two cltatibns that were issued.
| The Investigation was bostponad by mutual agreement, finally being held on
March 8, 2008. The reason for the postponements was to find out if any indictments
| were levied or wamnta issued

Thﬁr& wm nom In fact, shimant mwd them would

| ..txe nodind&tment ami the charges, whéﬁs%sr tﬁey weres, wara: Nka#y. o be eimpped

The only thing In front of this Board Is the makd's version of what occurred and
Claimant’s denial that anything happened. There was no evidence offered by anyone
eise at the motsl concerning Claimant's behavior that would In anyway point to aberrant
behavior.

What i3 evident Is the fact that the motel felt justified in calling for the police and
barrlng Ciaimant t?mrafrom.

Cialmant was chamd with viclating Rules 1.6 and 21. 2 Tha tharges wiil be
upheki, but for a lesa serious charge than Improper touching.

A review of Claimant's work record has six entries, five Mr'_disciplm?mry reagoONs
and one entry for gualified performance for working December 24 and 25 to assist In
«-glaaning up a_..damémm rathar than spending ﬁm-héééd@ya Wﬁﬁahﬁs--faeﬁ!w; .

Clearly the issue at the mwllwas' embarrassing fo-tﬁe éarrier. The disminsal
ciearly would have baen upheld but were It not for the letter of qualified performance.

Undar the circumstances, the dismissal will be reduced to a long suspension.

Ciaimant is to be returned to service with all of his sanlority rights but without any pay for
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time lost.
AWARD
Clalm sustained in accordancs with the Findings.
ORDER

This Board, after consideration of the dispute identified above, hersby orders that
an award favorable to the Claimant{s) be made. The Carrier is ordered to make the

_award aﬁacﬂya_ on of before 30 dgyf_follmdng the date the award Is adopted.
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Robert L. chks, Chairman & Neutral !&amber
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David D. Tanner, Labor Member

Dated:



